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PROGCEEDI-NGS
(9:57 a.m)
CHAI RPERSON HI LL: M. My, we can go ahead and
start wth our hearing cases -- or the one prelimnary
matter, | think; correct?

MR MOY: Yes, sir. That's -- that's this case I'm
going tocall. This is case Application nunber 220006 of T-
Mobi |l e Northeast LLC. This is a request for a special
exception under the use permssions of Subtitle C, Section
1313. 2, to erect a nonopole inthe RA-1 zone; this is at 3675

Ely Place, Southeast, Square 5438, Lot 801.
M. Chairman, this is arequest fromthe Appli cant
to -- for postponenent to future date. And | believe they

were requesting a date of June the 5th. And this is under

Exhi bit 33.

CHAI RPERSON HI LL: Okay, is the Applicant here?

Okay, the Applicant's not here. So I guess |I'm
going to |l ook to the -- oh, no, no. |I'mgoing to |ook to the
Board a little bit. |I knowthat in the past they have -- the
Applicant -- they've made their filing late, so therefore
they have to be here in order to -- well, anyway, is there
any -- is there anybody here for this case at all, in

support, opposition?
(No audi bl e response.)

CHAI RPERSON HI LL: No? Ckay. Then | guess we
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coul d post pone on our own, but part of ne doesn't want to do
that, because | think they should be here. And so Iif we
post pone this decision to postpone until next week when t hey
cone and be here, that would be one way to do it.

O we can -- you know, whatever the Board -- | nean --

VI CE CHAl RPERSON HART: They're | ooki ng for a June

-- a June 5th --
MR DAVIS: | nean, we coul d al so under st and wher e
we are with our calendar and see if that's -- if sone tine

after the June 5th m ght work.

CHAI RPERSON HI LL: Yeah, nmy -- | nean --

MR DAVIS: Push them-- push themoff for two --

CHAI RPERSON HI LL: No, sure, | understand. | got
you. | nean, ny whole thing about it is that, you know, if
we did this now, then why woul d any attorney show up if they
had -- you know, if they were short?

COW SSI ONER MAY:  Maybe we shoul d just postpone
the decision until later in this
hearing and try to --

CHAI RPERSON HI LL: See if the attorneys can show
up?

COW SSI ONER MAY: -- get a hold of the attorney
and get themto cone here.

CHAI RPERSON HI LL: Ckay. Geat. Okay. If you're

wat chi ng, conme on down to 441 4th Street.
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COW SSI ONER MAY:  |'m sure they're watching.

CHAI RPERSON HI LL: Yeah, well, | hope they are.
At | east, you know they're getting paid for that, right?

COW SSI ONER MAY:  We get huge nunbers.

CHAI RPERSON HI LL: So -- okay. Al right, M.
Moy, another thing? W' re noving on?

MR MOY: Al right, thank you, M. Chairman. So
we'll conme back to this later in the hearing today. So,
noving on to the next case Application. If we can have
parties to the table, to case Application nunber 19872,
Rupsha, R-UP-S-H A 2011 LLC, as anended for special
exception under the newresidential -devel opnent requi renent,
Subtitle U, Section 421.1, to construct a new eight-unit
apartnment house in the RA-1 zone. This is at 1735 28th
Street SE, Square 5635, Lot 44.

CHAI RPERSON HI LL: GCkay, good norning, gentlenen.
I f you please -- if you coul d pl ease i ntroduce yoursel ves for
t he record.

MR SECK: Yes. &ood norning, Chairman H Il and
t he Board nenbers. M nane is Qumar, O U M A-R Last nane,
Seck, S-E-CG-K  Representing Rupsha.

MR DAVI S: Adam Davis, representing Rupsha
Properti es.

CHAI RPERSON HI LL: Ckay, so, M. Seck, are you

going to be presenting to us?
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MR SECK:  Yes.

CHAl RPERSON HI LL: O both of you -- the
conbi nation? So what -- if you could just -- you could start
by telling us what happened since the | ast hearing, okay, and
where you are with the Application. And then | guess you can
go ahead and wal k us t hrough what you're trying to acconplish
and al so how you're neeting the burden of proof for us to
grant this Application.

So again, just start wth what happened since the
| ast tinme, and then you can go on into your presentation to,
agai n, explain the burden of proof.

And I'"mgoing to put 15 m nutes on the cl ock, M.
Moy, just so | know where we are.

And you can begi n whenever you |iKke.

MR, SECK: Thank you, Chairman Hill. Last tine --
this project is the construction of an eight-unit build --
apartnent building on 1735 28th Street Sout heast. Last tine,
we had a hearing that coul dn't conti nue because of affidavit-
of - posting issues and affidavit-of-mintenance issues. So
we -- rectified that and wupdated in the database the
affidavit of posting as well as the mai ntenance, every five
days. And | believe that shouldn't be a problem
It should be in the system W had for the nai ntenance, on
April 12, April 26, et cetera, and May 3rd.

That was where we | eft of f and post poned t he case,
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because we weren't neeting that --

CHAI RPERSON HI LL: Ckay. | got it. kay, M.
Seck. So, thank you for those.

MR SECK: kay.

CHAI RPERSON HI LL: And so if you want to go ahead
now and nmake your argunent in terns of howyou're neeting the
standard for us to grant the Application, and tell us about
the project.

MR SECK: Yes. This project basically consists

of construction of an eight-unit apartnent building with a

| ot area of 6,400 square feet in a RA-1 zoning. Each
apartnent wll be about three bedroom two bathroons, a
living room dining room kitchen space. And we are

providing al so four off-street parking spaces.

| want to go back a little bit. Last tinme, the
par ki ng-space i ssue al so -- when we had been granted t he ANC
approval, they wanted us to consider adding two parking
spaces. | should have said that earlier. And Comm ssi oner
May did suggest to review and revise it and -- and cone up
with a plan, which we did, and we added four--two additional

par ki ng spaces, to provide a total of four spaces for the

bui | di ng.

This building -- basically, it's a four-story
buil ding. W are |ooking for a special exception. |It's a
cellar with two -- three-Ilevel. W are below the zoning
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requi renent of |ot occupancy, which is, in this area, 40
percent. W are 34 percent. The FAR
requi renent -- also we're within that criteria.

The rear-yard is -- the requirenent is 20 feet;
we're providing 42-and-a-half. The side-yard's eight feet
on -- due to the configuration of the building, we are
neeting the side yard and additional -- the building height
I s bel ow the 40-feet max.

So the proposed construction of this project,
again, is eight-unit Dbuilding. However, in RA-1, all
residential devel opnent except those conprom se (sic) all
one-fam |y detached, sem -detached famly dwellings shall be
reviewed by the Board. And that's why we're here for a
speci al excepti on.

| would like to have the Board consider the ANC
approval of the case, which we presented to them and
satisfying al so their condition of additional parking spaces.
Those are the only criteria they -- they ask us to -- to
neet. And they had already said that they were not opposed
to (sic) the project. W tried to reach the ANC for the
official approval letter, but we did not get a -- a response
t hi s norni ng.

"' m open to questions.

CHAl RPERSON HI LL: Ckay, great. Thank you, M.

Seck.
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Does the Board have any questions for the
Appl i cant ?

VI CE CHAI RPERSON HART: What did you say the --
did the vote -- did the ANC vote unani nously?

MR, SECK: They voted when | present it to them
and approved the case and said that -- two things they want
to add, which initially we thought, because of m stake of
cal cul ation, that there was a vari ance needed. But it's not.
And they said, find ways -- if you need the variance, find
ways to not request a variance. WIlIl, that case is out.

The second one was two parking spaces. Initially
we provided two and -- excuse ne -- and we made ways with the
suggestion of Comm ssioner My also and provided those
addi ti onal parking spaces.

VI CE CHAI RPERSON HART: Yeah, so the ANC did --
did --

MR, SECK: Support.

VI CE CHAI RPERSON HART: Yeah, they supported but
they also submtted their report?

MR SECK: Yes. | have a copy of that report
here. But | do know, at the --

VI CE CHAI RPERSON HART: It's Exhibit 63.

MR, SECK: Right.

VI CE CHAI RPERSON HART: Ckay.

MR SECK: | --
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VI CE CHAI RPERSON HART: | thought you said that

they hadn't submtted a report. That's what | was a little

bit confused by. So --

MR SECK: Oh, okay.

VI CE CHAI RPERSON HART: |'m fi ne.

MR SECK: Yeah.

VI CE CHAI RPERSON HART: | -- 1 -- | understand

NOW.

CHAI RPERSON HI LL:
a question?

COW SSI ONER MAY:
ready to --

CHAlI RPERSON HI LL:

O fice of Planning.

Ckay. |'mgoing -- do you have

No, | have no questions. |'m

Ckay, I'"'mgoing to turn to the

M5. MYERS:. Good norning. Crystal Mers for the

Ofice of Planning. The Ofice of Planning' s reconmendi ng

approval of this case and stands on the record of the staff

report.

CHAI RPERSON HI LL:

Ckay. Does anybody have any

questions for the Ofice of Planning?

(No audi bl e response.)

CHAI RPERSON HI LL:

Does the Applicant have any

questions for the Ofice of Planning?

MR SECK: No, Chairnman.

CHAI RPERSON HI LL:

Is there anyone here w shing
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to speak in support?

(No audi bl e response.)

CHAI RPERSON HI LL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. M. Seck, is there
anything you' d like to add at the end?

MR, SECK: No, thank you, Chairman.

CHAI RPERSON HI LL: Ckay. Al right, M. Seck.

All right, I'mgoing to go ahead and cl ose the
hearing. |s the Board ready to deliberate? Wuld soneone

else like to start?

COW SSI ONER  MAY: | think this 1is pretty
strai ghtforward now. And | appreciate the fact that you
added a coupl e parking spaces to -- to address the concerns
of the ANC. So | don't have any problemwth it. |[|'mready

to vote in favor

CHAI RPERSON HI LL: Gkay. Anyone el se?

VI CE CHAl RPERSON HART: Just that | appreciate the
Appl i cant for taking the, you know, affidavits of posting and
mai nt enance -- seriously and adding that information.
And | know that we were fairly hard on you about this issue,
but the reason that we do that is so that we understand what
the -- that the information has been out there and that the

public has had that opportunity to be able to -- to cone
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before us and be able to provide their testinony if they so
desire. |If we don't knowif it's up there, then it becones
a question mark and we're left to kind of wonder. And so it
makes it a little bit harder for us to, kind of, gauge what

the communi ty may be t hi nki ng about that particul ar project.

So | do appreciate it. | would agree wth
Comm ssioner May in that | would be in support of the
Application. | felt that you've net the -- the burden for
t he special exception inthe -- the criteria and the -- the

zoning reg, Subtitle W21.1, and | would be in support as

wel | .

CHAI RPERSON HI LL: Okay. Thank you.

| would agree with the anal ysis that was provi ded
by the Ofice of Planning, as well as the fact that -- and
t hank you very nmuch -- they did add two additional spaces to

mtigate sone i npact that the ANC t hought woul d be i nvol ved.
So I'"'malso in support.

The -- Ms. John, do you have anything you'd |like
to add?

MEMBER JOHN:  Not very nuch to what's been said.
| agree that the Applicant neets the criteria for special
exception under 4 -- W21. 1.
| read the Ofice of Planning's report and |I thought it was
very thorough. And so based on the record, I'm able to

support this Application.
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CHAl RPERSON HI LL: Okay, great. Thank you.

Then |'m going to go ahead and nmake a notion to
approve Application nunber 19872 as capti oned and read by the
secretary, and ask for a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Moti on been nmade and seconded.
Al those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR, MOY: Staff would record the vote as 4-0-1
This on the notion, Chairman Hill, to approve the application
for the relief requested.

Seconding the notion, Vice Chair Hart. AIso in support, M.
John and M. Peter May. W have no other Board nenbers with
us today. Motion carries.

CHAl RPERSON HI LL: Thank you, M. My (sic).

Thank you, gentl enen.

MR, SECK: Thank you.

(Pause.)

MR MOY: Sorry, M. Chairman. | was trying to
find the right page. Here we go. Ckay, and | see the
parties are at the table. This is case Application nunber

19963, of DistrictProperties.com This is captioned and
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advertised -- and -- and please correct ne if |'m wong

This is arequest for area variances. Let's see. Yeah, this
I s area variance fromthe side-yard requirenents of Subtitle
D, Section 206.2, to construct a new detached principal
dwelling unit, R2 zone, at 5705 Eads, E-A-DS, Street
Nort heast, Square 5228, Lot 19.

CHAl RPERSON HI LL: Okay, great. Thank you.

Could you please introduce yourselves for the
record?

MR SECK: Yes. Yes, Qumar Seck -- OCOUMA-R
| ast nane, S-E-C-K -- representing DistrictProperties.

MR. DAVI S: Adam Davi s representing
DistrictProperties.com

CHAl RPERSON HI LL: Okay, great. Thank you.

M. Seck, are you going to be presenting to us
agai n?

MR SECK: Yes, Chairman HII.

CHAI RPERSON HI LL: Ckay. | guess maybe this is
the one you're thinking about that we got a email fromthe
ANC, but not the report. But |I'mgoing to go ahead and | et
you start again as you simlarly did for the last tine. |If
you'd kind of tell us what happened since the |ast tine you
were here, and then if you can go ahead and go through how
you think you're neeting the criteria for us to grant the

application. And speak to the ANC outreach that you' ve done.
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And |I'm going to again put 15 mnutes on the
clock, M. My, just so | know where we are.

And you can begi n whenever you |iKke.

MR, SECK: Thank you, Chairman HIl. Thank you,

Board nenbers. This Application is regarding 5705 Eads

Street Northeast. |It's an existing lot, a record |ot, which
Is 25 feet
of -- in wdth and 108 feet in | ength.

We're proposing to build a house there that wll
require us to seek for the side-yard variance. |In order to
build a habitable house, the mninum would be 19 feet in
w dth, which | eaves out six feet to be split in two three-
feet side yards. That will bring us to require the side-yard
variance fromeight feet to three feet.

There're existing properties on both sides of the lot, and
we cannot increase this ot either way, to be able to neet
the eight-foot criterias.

It -- the proposed building wll be a two-story
buil ding. The -- basically having three bedroons and two-
and-a-half baths, living room dining room kitchen. Thi s
| ot does not back into a alley, so it wll be on-street
par ki ng.

The zoning requirenents -- basically the | ot area,

even though it's 4,000 -- this (sic) a record lot, so the
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side yard is the only relief we're seeking. W're neeting
all the other criterias of building heights, side-yard --
mean front-yard and backyard set backs.

So due to the narrowness of the |lot, and the
I npossibility of increasing it, and the feasibility study we
did to cone up with a 19-foot-wi de property in order to
accommodat e everyt hi ng soneone would need to have a house,
we definitely cannot neet the eight-foot requirenent and
would -- it makes this |ot exceptional because of its
shal | omness and narrowness. | would like to have -- we're
seeki ng the approval of the Board.

W did go to BZA I, nyself, represented the
conpany in three different occasions. Wnt to the single-
menber neeting, where the nenbers of that -- the constituents
of that area did approve the project. And did go also to the
ANC neeting and recently to the executive neeting. And |
heard Chairman H |l said that there's an email fromthe ANC

We did get the approval and basically -- recently
on the ANC executive neeting, when we went there for another
project, which is upcomng. They did say if we could make
It athree-level, but | know the ANC, sonetine (sic) we make
the changes for this particul ar single nenber and still don't
get the approval. So we want to stick with the two-story
that we did and that they approved al ready.

"' m open to questions.
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VI CE CHAI RPERSON HART: So, M. Seck, thank you.

So you're asserting that you're -- the building is -- that
the lot, whichis 25 feet in wdth -- if you were to add --
you need to have two side yards?

MR SECK: Yes. Yes.

VI CE CHAI RPERSON HART: So that would -- if you
have to have two side yards and you have a 25-foot -- two --
two eight -- eight-foot side yards, which is 16 feet, 25 feet
Is the wdth of the building -- the width of the lot, then
you have the remainder for the actual building, which would
have been a nine -- is -- aml -- am| doing it right?

MR, SECK:  Yeah.

VI CE CHAI RPERSON HART: Nine feet?

MR. SECK: N ne. Correct.

VI CE CHAI RPERSON HART: So you're saying that's
the issue is that --

MR, SECK: Yes.

VI CE CHAI RPERSON HART: -- you're not able to do
that and you can't nove the building on either side -- you
can't nove it -- you can't buy the properties on either side,

because there's already an existing --
MR SECK: Exist --
VI CE CHAI RPERSON HART: -- building there?
MR, SECK: Correct.

VI CE CHAI RPERSON HART: Ckay. And this is a --
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this -- thisis a single-famly
resi dence --

MR SECK: Yes, sir.

VI CE CHAI RPERSON HART: -- two-story that you're
bui | di ng?

MR SECK:  Yes.

VI CE CHAI RPERSON HART: And what are the other
bui I dings on the -- on either side?

MR SECK: On the left side, they're sem -
det ached.

PARTI Cl PANT: If you're facing the building --

MR SECK: Yeah, if you're facing the building,
on the left side there's sem -detached townhones, basically
-- style. But they have one side only, side yard. And on
the right side, also as you're facing the building, it's two
sem - det ached bui |l di ngs.

VI CE CHAI RPERSON HART: And -- and across the
street, I"'massumng it's also single-famly houses as wel | ?

MR SECK: There's a single-famly and also |
bel i eve there was sone kind of --

MR DAVIS. @Garage.

MR SECK: Yeah. There's a --

Go ahead; you want to say sone --

|"'msorry; | want to introduce --

MR DAVIS: (Good norning. There's a garage across
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the street on -- across Eads Street, and then on the other
side there's a funeral hone and the el enentary school.

VI CE CHAI RPERSON HART: Ckay. Thank you.

CHAI RPERSON HI LL: M. Seck, in terns of the ANC,
| got alittle confused when you're saying -- so did you guys
present to the full ANC?

MR SECK:  Yes.

CHAI RPERSON HI LL: Okay, and they took a vote?

MR, SECK:  Yes.

CHAI RPERSON HI LL: And what did they -- what was
t he vote?

MR SECK: In that ANC, the vote was zero,

negati ve, basically rejecting the project.
And then when | -- the day that | was com ng here, the day
before, the single-nenber comm ssioner, who initially agreed
to approve the case in her single-nenber neeting, called ne
and said that, | decided to approve it because | checked with
my constituents again. And they did approve it then.

So she said that, we're going to go ahead and
approve this case. | said, well, ny neeting is the next day,
whi ch | cane.

CHAI RPERSON HI LL: Ckay, |'msorry, | just want
to be clear again. So you presented before the full ANC --

MR, SECK: Yes.

CHAI RPERSON HI LL: -- and they took a
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vote --

MR SECK: Yes.

CHAI RPERSON HI LL: -- and they deni ed the project?

MR SECK: Yes.

CHAI RPERSON HI LL: And then you're saying you
spoke to the SMD - -

MR SECK: Yes.

CHAI RPERSON HI LL: -- and the SMD said that she
or he was now i n support of the project?
Just the SMD? And so you haven't gone back to the full ANC
again for a vote?

MR SECK: Wll, no. For another ANC, not yet.
But we had a executive neeting where the conm ssioners were
t here, and --

CHAI RPERSON HI LL: Al the conmm ssioners?

MR SECK: Well, sonetine (sic) this executive --
all of themdon't show up --

CHAI RPERSON HI LL: Ckay.

MR, SECK: -- fromwhat |'ve noti ced.

CHAI RPERSON HILL: Did -- how -- how nmany showed
up?

MR, SECK: That day, was Comm ssioner G een, Dr.
Gaf f ney, Conmi ssi oner Hol nes.

You were there. Was three comm ssioners, |

bel i eve.
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PARTI Cl PANT: Three conmm SSi oners.

MR, SECK: Right.

CHAI RPERSON HI LL: How many
conm ssioners -- |I'mjust trying to see --

MR, SECK: Three.

CHAI RPERSON HI LL: -- if you had a majority of
conm ssioners. So how many conmi ssioners are on that ANC?

MR SECK: Three. On that executive neeting.

CHAI RPERSON HI LL:  No, no, | --

MR SECK: Oh, I'msorry. The ANC, it was full.
It was at | east six or seven.

CHAI RPERSON HI LL: Okay, so you had three out of
seven people at the neeting --

MR, SECK: Right.

CHAI RPERSON HI LL: -- that was -- for the
executive commttee.

MR, SECK: Right.

CHAI RPERSON HI LL: And they were in agreenent on
the project. After -- prior, when you -- it was the sane --
it's the exact sane project, right? So --

MR SECK: Yes.

CHAI RPERSON HI LL: -- you didn't change -- and
prior, you got a rejection fromthe ANC, the full ANC, and
that vote was 7 to -- you know, O-7, in denial; is that

correct?
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MR. SECK: Yes.

CHAI RPERSON HI LL:  Ckay.

MR SECK: If | may explain?

CHAI RPERSON HI LL: No, that's okay. | --

MR SECK: Onh. Ckay.

CHAI RPERSON HI LL: No, you can explain. | nean --

MR SECK: Well, what | was going to say is that
Dr. Gffney is the single-nenber comm ssioner, and they

support what ever he says.

And t hat day, basically she was, |Iike, okay, well, sonething
that -- | --

CHAI RPERSON HI LL: No, | understand, M. Seck.
I"m just saying, like, | can't -- that doesn't necessarily

work for ne --
MR SECK: kay.
CHAI RPERSON HI LL: -- right, in that --

MR SECK: Under st ood.

CHAIRPERSON HILL: -- in that just | don't know
who that conm ssioner is. And vyou're saying that
conm ssioner is -- basically has a | ot of influence over the

-- the ANC, | suppose, for their SMD.
But -- so we'll see where we get to.
MR SECK: kay.
CHAI RPERSON HI LL: So does anybody el se have nore

questi ons?
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(No audi bl e response.)

CHAI RPERSON HI LL: No? Gkay. Can | turn to the
O fice of Planning, please?

M5. THOVAS: Good norning, M. Chair, nenbers of
the Board. Karen Thonmas for the O fice of Planning.

We woul d basically (sic) stand on the record of
our report. W do concur that the exceptional situation is
wththelot'swdth and the Applicant's inability to acquire
| ots on either side to create a conformng [ot. And we don't
see any detrinent to the public good or harmto the zoning
regs, as the Applicant wll
be -- be providing sone side yard on the property.

Sowiththat, I'lIl rest onthe record. Thank you.

CHAI RPERSON HI LL: Ckay, does anybody have any
questions for the Ofice of Planning?

(No audi bl e response.)

CHAl RPERSON HI LL: Ms. Thomas, | just -- do -- |

mean, again, | think it's a really narrow ot and | think
it's -- you know, | don't know how they could do anything
else. R ght? | nean, you can't -- the Ofice of Planning

couldn't figure out any other way to get this done, other
than this variance?

M5. THOVAS: No.

CHAI RPERSON HI LL: Ckay.

MS. THOVAS: Um hum
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CHAI RPERSON HI LL: Okay, so |'mjust stuck on the

whole AN -- ANC circle, | suppose. But | think -- | nean,
| think that they're neeting the criteria, so | don't know
what to say.

Ckay, does anybody have any questions for the
O fice of Planning?

(No audi bl e response.)

CHAI RPERSON HI LL: No. GCkay. Does the Applicant
have any questions for the Ofice of Planning?

MR SECK: No, Chair --

CHAI RPERSON HI LL: Okay. Does -- is there anyone
here who w shing speak in support?

(No audi bl e response.)

CHAI RPERSON HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay, so before | close this --
you have anything else you'd |like to add, M. Seck?

MR SECK: No, Chairnman.

CHAl RPERSON HI LL: Okay. So before | close this,
| just want to kind of figure this out wth the Board, as to
where you guys kind of areinterns of if we're going to keep
this record open again. They're going to go back to the ANC
and fully present and get a vote.

| nmean, that's the only reason why |I' mhavi ng ki nd
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of this discussion before | close the record. | think I'm
ki nd of there anyway but, because it's just kind of alittle
-- it's not exactly the -- the cleanest way. Does anybody
have a thought?

COW SSI ONER MAY: | -- | actually have a fol |l ow
up questi on.

CHAI RPERSON HI LL: Sur e. Pl ease, go ahead, M.
May.

COW SSI ONER MAY:  So, sorry, howlong ago did you
start talking to the ANC about this project?

MR SECK: It's been a while. The SMD took pl ace
a while back. | would have to --
at -- at least it's been nore than two, three nonths. Wen
| went to the SMD neeting --

COW SSI ONER MAY:  Um hum

MR SECK: -- and | went to an executive neeting

COW SSI ONER MAY:  Ri ght.

MR SECK: -- then an ANC neeting --

COW SSI ONER MAY:  Right, and when
was - -

MR SECK: -- and we --

COW SSI ONER MAY: -- and when was t he ANC neeti ng
when they took a vote?

MR SECK: Do you have the record?
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ANC - -

COW SSI ONER MAY:  Appr oxi mat e.

MR SECK: It's about a nonth ago.

COW SSI ONER MAY:  About a nont h ago.

MR SECK: Right.

COW SSI ONER MAY:  Okay. So, | nean, we don't --
we only know what you report about that.

We don't have an actual report in the record.
So --

M. Chai rman, you know, ordinarily I'minclined
to | eave the record open for an ANCto report, but I'm-- you
know, |'m getting the sense here that -- that we haven't
really gotten very substantive feedback fromthe -- fromthe
ANC as a whole. | nean, maybe -- if they voted against it,
why didn't they give us that report?

And, you know, we have a report fromthe ANC, from
| ate March, wanting to nove the case further out, and we
still haven't -- didn't hear anything. And then we -- you
know, the only thing we got was the -- the SM

representative, which seens to be an indication of support.

If -- but, you know, even so, the -- you know, we | ook to the
ANC to rai se i ssues of concern so that we can address those,
and we haven't gotten any indication of -- of concerns from

t he ANC.
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So the fact that we don't have a fully valid ANC

report, you know, neans that we would not be able to give

great weight to the concerns that they raise. But if there's

MR SECK: Okay; I'mjust -- I'mjust --

COW SSI ONER MAY: -- no concern, there's no --

CHAI RPERSON HI LL: I'"'m taking the Board's
tenperature a little bit. | mean, | --

COW SSI ONER MAY:  Yeabh.

CHAI RPERSON HI LL: -- | also --

COW SSI ONER MAY:  But I'm-- I'm --

CHAI RPERSON HI LL: -- find, | this particular
case, because | think it's -- I"'mnore confortable wth the
variance and what they're trying to propose. | nean, | --

COWM SSI ONER MAY:  Yeah.
CHAI RPERSON HI LL: It's such a snall, narrow |l ot.

Ri ght? And so, you know -- and --

COW SSI ONER MAY: | agree.
CHAI RPERSON HI LL: -- and | agree wth all the
thing -- | nean, I'mjust a little -- | was just kind of

feeling it out alittle bit, whichis that we wal ked t hrough
the di scussion with the Applicant. And so -- okay, so you're
over --

COW SSI ONER MAY:  Yeah, | nean --
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CHAI RPERSON HI LL: -- | got your

t hought - -

COW SSI ONER MAY: -- ordinarily | -- | woul d want
to hear fromthe ANC, but |I'mokay with --

VI CE CHAl RPERSON HART: | --

COW SSI ONER MAY:  -- going --

VI CE CHAI RPERSON HART: | think that since -- as

Comm ssi oner May just said, since the ANC actual | y asked for

-- requested this -- kind of a postponenent back in March --
they wanted a postponenent until April -- we've now gotten
to May and still haven't gotten a -- any report or
I nformation that we can give great weight to. | think we've

given sufficient tinme to be able
to -- to get that.

So while | understand that, you know, sonething
may be forthcomng, | just don't think that that's sonething
that we necessarily need
to -- to wait for.

MEMBER JOHN: | agree, M. Chairnman.

CHAI RPERSON HI LL: Ckay. Yeah, | nean, | wasn't
necessarily -- and that's why I just want to talk it through,
because I'mnot -- | wouldn't be interested in keeping the
record open, unless we got sonething, which would nean they
woul d have to go back for a full vote. You know, that's the

only thing that | was trying to -- to get to.
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PARTI CI PANT: Ri ght.

CHAl RPERSON HI LL: But okay. Al right, so, M.
Seck, you've heard all that, so you don't have anything el se
you' d |Ii ke to add?

MR SECK: No, Chairnman.

CHAI RPERSON HI LL: Okay. All right, I1'"mgoing to
go ahead and close the record. Is the board ready to
del i ber at e?

BOARD MEMBER: Yes.

CHAl RPERSON HI LL: Ckay, | can start. | nean, |
think that, as | was agreeing with -- or as | was speaking
toearlier, | think that they neet the prongs of the variance

test, due to the narrowness of the lot, and that they can't,
you know, get any nore land on either side of the lot. It
really is kind of -- they really are kind of stuck.

And so | woul d agree with the Applicant's argunent
as to how they're neeting the tests, and also the analysis
that was provided by the Ofice of Planning. And |I'Il be

voting in favor. Anyone else |like to add anything?

COW SSI ONER NMAY: M. Chairman, | -- | would
agree wth everything you said. I would just nake the
observation to M. Seck that, you know, |ook -- the front

el evation of this house is perfectly fine, but the side
el evations -- you're -- | nean, and -- and | think [I've

mentioned this to you before on other projects, that they're
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not, sort of, paying attention to what it looks |ike fromthe
side or from-- necessarily fromthe back.

And, you know, where you put w ndows says
sonet hi ng about the -- you know, the -- the quality of what
you are doing. And | don't think you're trying to do it
cheaply, but | think alittle bit nore concern about how you
pl ace wi ndows and where they go and, you know, thi nki ng about
It, you know, having wndows line up from one floor to
anot her, and havi ng sone bal ance in those facades -- | nean,
It's a good thing.

This has nothing to do with the zoning relief
you're requesting, so this is just my architectural advice
to you. And again, | don't think thisis the first tine |l've
said it but, you know, it'd be -- | think you' d wnd up with
a better product in the end. So --

MR SECK: Appreciate it.

MEMBER JOHN: M. Chairman, | can support this
vari ance, based on the statenents of the Applicant and OP' s
report. The -- thelot is fairly narrowand it is clear that
-- in order to build a functional house, that the Applicant
could not neet that side-yard requirenent.

So I'min support. l'"'m sorry we don't have a
report fromthe ANC but, because this is such a straight --
to ne, this is such a straightforward request for variance,

| am able to support the Applicant.
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CHAI RPERSON HI LL: Ckay. |'"'m going to nake a

notion, then, to approve Application nunber 19963 as
captioned and read by the secretary, and ask for a second.

BOARD MEMBER:  Second.

MEMBER JOHN:  Second.

CHAI RPERSON HI LL: Moti on been nmade and seconded.
Al those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR RITTING Can -- can | interrupt for a second?

CHAl RPERSON HI LL: Sure.

MR RITTING The caption states that the relief
is from Subtitle D, Section 307.1, and that was |ater
nodi fied to D206. 2. So | just offer that as a potenti al
anendnent to the notion, that the approval is a variance from
the revised relief, which is D206. 2.

CHAI RPERSON HI LL: | appreciate that. So |I'm
going to again nake a notion to approve Application Nunber
19963, as the OAG has hel ped us clarify, fromD206. 2, and ask
for a second.

MEMBER JOHN:  Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded. All

those in favor, say "aye".
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(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passed, M. My.

MR, MOY: Staff would record the vote as 4-0-1.
This on the notion of Chairman H Il to approve the anended
relief as requested. Second the notion, Ms. John. Also in
support, Vice Chair Hart, M. Peter May. No other Board
menber present today. Mdtion carries.

CHAI RPERSON HI LL: Thank you, M. My.

Thank you, gentl enen.

MR SECK: Thank you, Chairman Hill. It was a
very good day. | was |looking for a pat on the back for the
affidavit of support -- | nean posting anendnent, from you,

but I got it fromM. Hart. Thank you.

MR MOY: Al right, if we can have parties to the
table. This is to case Application nunber 19998 of Jay M
Ei senberg, Trustee, care of -- is it pronounced [nussels]?
MUS-EL-E-S. |f they can cone to the table.

I|"'mgoing to read two captions here: relief --
taking ny queue fromthe -- fromthe last case. This was
captioned and advertised for relief, wunder Subtitle X
Chapter 9, for a special exception under Subtitle C, Section
1504, fromthe penthouse setback requirenents of Subtitle C,

Section 1502, and pursuant to Subtitle X, Chapter 10, for
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area variance for the nonconform ng-structure requirenents
of Subtitle C, Section 202.1, to increase the nonconformng
| ot occupancy to construct a roof deck on an existing
accessory structure in a R 1-B zone. This is at 1814 24th
Street Northwest, Square 2506, Lot 38.

The -- there's -- there's a advisenent on (sic)
the OAG that the relief should read as relief for special
exception under Subtitle C, Section 1504, fromthe penthouse
set back requirenents, Subtitle C, Section 1502.1(a) through
(c), and area variance from Subtitle D, Section 304.1, |ot
occupancy.

CHAl RPERSON HI LL: Ckay. Gkay, if you'll please
I ntroduce yourself for the rec --

Do | need to swear her --

Ch, I'msorry. Have you been sworn in yet?

M5. LE: (No audi bl e response.)

CHAI RPERSON HI LL: No. Gkay, so if you can pl ease
stand and get sworn in by the secretary. |f anybody el se has
al so mssed taking the oath, if you could please stand and
get sworn in. Thank you.

MR MOY: Do you solemly swear or affirmthat the
testi nony you' re about to present in this proceeding is the
truth, whole truth, and nothing but the truth?

M5. LE: | do.

MR, MOY: Thank you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
CHAI RPERSON HI LL: Ckay, great. If you could

pl ease i ntroduce yourself for the record.

M5. LE: Good norning.

CHAI RPERSON HI LL: You need to push the button
just once there and speak into the m crophone. Just once.

MS. LE: Just once?

CHAI RPERSON HI LL: Yep. There you go.

MS. LE: Good norning, Chairman and Board. \%%
name is Thuy Le, spelled L-E I'"'m presenting for the
Ei senberg (sic), at 1824 -- 1814 24th Street Northwest. W
are requesting for a mnor variance (sic) to build a stair
(sic) up to an existing rooftop garage that we want to
convert into a rooftop deck.

The special exceptionis for the railing setback.

Rai |l i ng setback require five-feet setback. |If we conply, we
don't have anything left. From 150 square foot of the
rooftop deck, it'll becone 40 if we conply with the railing.

For the variance, we request to have an approval to build a
stair to go up to that rooftop.

CHAl RPERSON HI LL: Okay. So the --
you're -- you're aware of the -- what M. My had read into
the record, or should have at the beginning, in terns of you
have a revised ZA referral; correct?

MS. LE: Yes.

CHAI RPERSON HI LL: GCkay, and you're aware of what
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t hat neans?

MS. LE: Yes.
CHAI RPERSON HI LL: Ckay. Ckay. Does the
Applicant have -- |'m sorry. Does the Board have any

questions for the Applicant?

(OFf-mc comments.)

CHAI RPERSON HI LL: Okay, I'mgoing to turn to the
O fice of Planning.

M5. MYERS. Hello. OCrystal Myers for the Ofice
of Planning. The O fice of Planning is recommendi ng approval
of this case and stands on the record of the staff report.

CHAI RPERSON HI LL: Okay, great. Sorry.

Does the Applicant have any questions for the
O fice of Planning?

MS. LE: No.

CHAI RPERSON HI LL: Ckay. Ms. Le, so could you
tell nme about the ANC neeting and how t hat went?

M5. LE: W have full support fromthe ANC

CHAI RPERSON HI LL: GCkay, and when did you present
to then? It says March 18th here. |'msorry; |'m | ooking
at the -- at the letter right now.

Ckay. All right, is there anyone -- does anybody
have any questions for the Ofice of Planning?

(No audi bl e response.)

CHAIRPERSON HI LL: Did | do that already?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37
BOARD MEMBER:  No.

CHAI RPERSON HI LL: Ckay. Do you have any
questions for the Ofice of Planning?

COW SSI ONER MAY:  Yes. | have a question for the
O fice of Planning regardl ess of whether we --

PARTI Cl PANT:  You - -

COW SSI ONER MAY: Ckay. Al right, so this is
very weird, this whole case. It --
it's -- |1 mean, on -- on the one hand, it's hard to
understand why a garage that's, you know, at a | ower grade,
to begin with, winds up causing | ot occupancy. | assune that
means that it's at |east four feet above the -- the -- the
grade at the building-height neasuring point, or sonething
like -- or maybe at the rear yard; |'m not sure how it's
nmeasured. But it seens like it's a very strange thing, to
begin wth.

And then to have a stairway up to it trigger a
vari ance, when you can have a stairway up to the back door
of a house or you can have a stairway, you know, off of a
back deck, like a spiral stair, to go to the roof, that
doesn't affect |lot occupancy. Right? Isn't that correct?

MS. MYERS: | believe so. | mean, | also had
asked originally why is |ot occupancy triggered.

COMM SSI ONER MAY:  Yeah.

M5. MYERS: And ny understandi ng was, you know,
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talking wwth DCRA and the Applicant and then exam ning the

pl ans further -- was because it was going to the roof of the
garage, the

stair -- the stairway itself. Oherw se

there's -- there's nothing that | could tell that would
I ncrease the | ot occupancy. It seens to be just sinply
because of the -- the -- | guess the height of the stairwell,
going to the -- the roof. But perhaps you have a -- anot her
t ake on that.

COW SSI ONER MAY: No, no, | nean, | -- even if
it would -- even -- | don't think it should be a factor of
the height. | nean, to sone extent the height of it is what
causes the | ot-occupancy issue and -- to beginwith. | nean,
It -- it just -- it seens |ike such a -- an awful | ot of work
and conplication for sonething that should be pretty
strai ght forward.

And so, you know, on a certain level -- | nean,
you know, the -- | feel like doing sonething like this
shoul dn't be subject to that nuch effort. So | woul d suggest
that maybe the O fice of Planning can take a |ook at this
with the Zoning Adm nistrator and see if there actually are
sone tweaks of the rules that the Zoning Conm ssion should
consider to nake it easier to do sonething |like this, because
it feels like it's sonething that doesn't have a huge i npact.

It's not a -- you know, the overall structure height is not
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nore than the 20 feet that's allowed for a garage. So, you
know, why are we fussing about it?

So, | nean, it's alnost like it'l|l be easier to
put an addition on the second floor of the garage to go to,
you know, 20 feet, than it would be to do this. And it
shouldn't be that way. So it's just a suggestion to take
back to the O fice, | think.

CHAI RPERSON HI LL: Ckay. s there anyone here
w shing to speak in support?

(No audi bl e response.)

CHAI RPERSON HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

CHAI RPERSON HI LL: Ms. Le, is there anything el se
you'd like to add at the end?

MS. LE: No, sir.

CHAI RPERSON HI LL: Okay. All right, I1'"mgoing to
close the record. Is the Board ready to deliberate?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. | didn't have any -- |
mean, | think that, you know, the expertise of Conm ssioner
May and his questions for the Ofice of Planning was
I nsightful and interesting. However, it -- | think that the
anal ysis that the Ofice of Planning has provided is one that

I"mgoing to be able to get behind and agree with in concern
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(sic) with the revised ZA referral for the requested relief
for special exceptions and area vari ances.

And so | will agree that the Applicant has net the
burden of proof and I will be voting in favor. Does anyone
have anything of (sic) this they'd |like to add?

MEMBER JOHN:  Just briefly. | -- | agree wth
you, M. Chairman. And | thought that the Ofice of
Pl anni ng's anal ysis was very hel pful, and | can give great
weight to it. And so | would be able to support the
Application for special exceptional relief under C1504, and
the variance relief of |ot occupancy.

CHAl RPERSON HI LL: Okay, great. Thank you.

So I'"'m going to go ahead and nmke a notion to
approve Application nunber 19998 for a special exception
under C1504, from the penthouse setback requirenents of
C1502. 1(a) through (c), as well as the area-variance relief
from Subtitle D304.1, |ot occupancy, and ask for a second.

COW SSI ONER MAY:  Second.

CHAI RPERSON HI LL: The noti on made and seconded.
Al those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The notion passes, M. My.

MR MOY: Staff would record the vote as 4-0-1.
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This is on the notion of Chairman Hill to approve the request
for amended relief. Seconded the notion, M. Peter My.
Also in support, M. John and Vice Chair Hart. | have a

Board nenber not present, not participating. And the notion
carries.

CHAl RPERSON HI LL: Okay, great. Thank you.

Thank you very nuch.

M5. LE: Thank you.

CHAI RPERSON HI LL: And, you guys, we're going to
take a quick break. Thank you.

(Wher eupon, the above-entitled nmatter went of f t he
record at 10:43 a.m and resuned at 10:57 a.m)

CHAI RPERSON HI LL: Ckay, so we're back. And so
what the plan is, so everybody knows, we're going to try to
get through everything except for the appeal, before |unch.
And so that's the hope. So we'll see how that goes.

So, M. My, you can call our next case.

MR MOY: Thank you, M. Chairnman.

If we could have parties to the table to case
Appl i cation nunber 20003 of Dorothy Myrgan, captioned and
advertised for special exception, under Subtitle E, Sections
5007.1 and 5201, fromthe rear-yard requirenents of Subtitle
E, Section 5004.2(a) and (e); Subtitle E, Section 5004.2(b),
to replace an existing one-story accessory-garage structure

Wi th a new accessory-garage structure in the rear yard of an
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existing attached principal dwelling unit, RF-1 zone. This
I s at 213 Randol ph Pl ace Northeast, Square 3573, Lot 77.
CHAl RPERSON HI LL: Okay, great. Thank you.

Could you please introduce yourselves for the

record?

M5. BENITEZ: |'mM chelina Benitez, representing
t he owner.

MS5. MORGAN: I'"'m Panmela Mrgan, the owner's
daught er.

CHAI RPERSON HI LL: Ckay. Coul d you spell your
| ast name for ne?

MS. BENI TEZ: B-E-N-I1-T-E-Z

CHAI RPERSON HI LL: Ckay, great.

Ckay, well, welcone, both of you. D d you both
get sworn in earlier?

(No audi bl e response.)

CHAl RPERSON HI LL: GCkay, great. So, Ms. Benitez,
Benitez? |If you could go ahead and ki nd of wal k us through
what you're trying to do or what your client's trying to do,
and how you're neeting the standard and the criteria for us
to grant this relief requested.

| didn't see an ANC report, so maybe you can kind
of clarify that as you're kind of going through your
presentation. And you can -- |'mgoing to put 15 m nutes on

the clock just so | know where we are. And you can begin
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whenever you |ike.

MS. BENI TEZ: Ckay. W -- | showed a picture
because | think it's helpful. This is the existing garage
and we're | ooking to take down the existing garage and then
expand it to a usable dinension, by six feet. And t hat
requires us to get a special exception.

The special -exception requirenents that we are
neeti ng: the light, air available to the neighboring
properties. The existing garage is ten-feet tall. The one
we're proposing wll be 11-feet tall. So it's only one nore
foot tall and -- and the light is actually nore affected by
the -- the row hones behind us thanit is by -- thanit would
be by our garage.

The privacy and the enjoynent of the nei ghboring

properties woul d not be affected. It's an uni nhabited space.
So that woul d not affect anybody. And the -- as viewed from
the alley and the public way, should not be -- substantially

visual ly i ntrude upon the character. And as you can see, the

-- there's -- the alley is -- there -- there's a lot of --
it's nostly for parking; very little, | would say, character
as you would -- mght define. So it would not visually
I ntrude. It's already existing and actually wll be nore

aesthetically pleasing than the existing structure.
We presented to the ANC the 23rd of April. The

report is now there. | think with the short tine, they
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weren't able to get it up. But it --

CHAI RPERSON HI LL: Ckay, yeah, | see it.

M5. BENITEZ: -- it is now there.

CHAI RPERSON HI LL: And they voted in support. W
al so presented to the Eckington Civic Association and they
were all in support as well.

CHAl RPERSON HI LL: Okay, does the Board have any
questions for the Applicant?

(No audi bl e response.)

CHAI RPERSON HILL: Al right. I'mgoing to turn
to the Ofice of Planning.

MR KI RSCHENBAUM (Good af -- good norning, Chair
Hi Il and nmenbers of the Board. Jonathan Kirschenbaumfor the
O fice of Planning.

We reconmend approval of the special exception for rear-yard
relief for the accessory garage, and we rest on the record.
Pl ease | et ne know if you have any questi ons.

CHAI RPERSON HI LL: Okay. Does the Board have any
questions for the Ofice of Planning?

COW SSI ONER MAY: No, | -- actually | don't have
a question, sol"ll just wait till we get to comments. Thank
you.

CHAI RPERSON HI LL: Ckay. Does the Applicant have
any questions for the Ofice of Planning?

(No audi bl e response.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45
CHAI RPERSON HI LL: Al right. | s there anyone

here wi shing to speak in support?

(No audi bl e response.)

CHAI RPERSON HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. Do you have anything
you'd like to add at the end?

(No audi bl e response.)

CHAI RPERSON HI LL: Ch, could you speak in the
m crophone? |'msorry.

MS. BENI TEZ: No.

CHAI RPERSON HI LL: Ckay. Al right. Does the
Board have any final questions they have of the Applicant,
or anything, before I close the record?

VI CE CHAI RPERSON HART: And I'm sorry if | may
have -- | may have not have (sic) heard this. There was a
|l etter in opposition from-- if | have the right case. Yes?

PARTI CI PANT:  Um hum  Yes.

VI CE CHAI RPERSON HART: Ckay. -- from the
nei ghbor at 215 Randol ph Place, and they're unit nunber 1.
So | guess it's the next-door neighbor, but |I guess they have
a condo. It's -- those are two units. And so one of them
just said that they thought that the structure

woul d -- | guess they were thinking about bl ocking sunlight,
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or --

M5. BENITEZ: | think he said that it shouldn't
get any taller. He was in support unless it got taller. And
--andit'sonly afoot taller; actually, naybe ei ght inches.
So | don't think that he -- he would be affected.

He -- he's the one on this side here, on this gray buil ding.

VI CE CHAI RPERSON HART: Ckay, and so | think our
-- our issue was trying to figure out what the existing
hei ght was and then what the change in height -- because
you're saying that it's a foot taller than --

MS. BENI TEZ: Correct.

VI CE CHAI RPERSON HART: -- than the existing --

M5. BENI TEZ: Correct. The -- the existingis ten
feet at peak, and so the proposed would be 11.

VI CE CHAI RPERSON HART: Okay. All right. Thank
you.

CHAl RPERSON HI LL: Ckay, great. Al right, I'm
going to go ahead and close the record. |Is the Board ready
to deliberate?

MEMBER JOHN:  Um hum

CHAIl RPERSON HI LL: Ckay, | can begin. | didn't
have any issues or concerns with this project. | think that
they're neeting the requirenents and the standards for us to
grant the special exception. | also would agree with the

anal ysis that was provided by the Ofice of Planning, as well
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as now the feedback we've received from ANC 5, and | w ||
be voting to approve. D d anyone have anything they'd |ike
to add?

COW SSI ONER  MAY: So | have a couple
observations. First of all, the -- the ten-foot rule and t he
100-square-foot rule were not intended to address situations
w th garages. And so, | nean, 100 square feet is not a
garage space; right? It was intended to allow for people to
put, like, a garden shed in a rear
yard -- in a required rear yard.

However, we've seen several cases now, since then,
where this special-exception process has been used to
aut hori ze sonething relating to a garage. | don't know if
that's sonething that we need to correct in the Zoning
Conmmi ssion or -- or address in sone form But thereis this
m st aken i npressi on that sonehow we thought that, you know,
you could do a garage that's 100 square feet. You know, we
know you can't. But that's not what -- what it was intended
to do.

And the other thing |l -- that | findalittle bit
odd about this is that -- and | think there was a -- the
Zoning Adm nistrator did do a referral on this, | think, and
they seened to be neasuring the height of this to the -- to
the peak of the roof, which is inconsistent with what they

have told us before about how you neasure roof height.
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| mean, the Zoning Conmm ssion changed the rules
of how you neasure roof height for structures that are |ess
than 40 feet, to take into consideration that you coul d have
a sloped roof. And in that circunstance, the height is taken

fromthe m dpoint of the sloped roof as opposed to the very

t op.

Now, | think -- | nean, | did a calculation and
you're, like, right at ten or maybe ten-foot-one or sonething
| i ke that, based on that. And | -- | -- | -- it's just

sonething that |I'msaying on the record right now because
think the Ofice of Planning should ask these questions of
the Zoning Adm nistrator, because | think they're being
I nconsi st ent. | mean, the clear statenent we got fromthe
Zoning Adm nistrator was that a sloped roof is a roof where
there is a gable end. And there's a gable end to this. And
so therefore, they should be marry -- neasuring from the
m dpoi nt .

Now, you know, you wound up wth the right

sol ution; you -- you dropped it down so that it would be as
close to ten feet as -- as possible. So | think that that's
okay.

And the special -exception criteria, again, this
I s designed to deal with -- with, you know, garden sheds, not
garages. But it's -- that's not clear fromthe regul ati ons,

and it seens pretty clear to ne that you neet the criteria
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for the special exception, given the nature of the -- of the
rear yards and the -- the height and the inpact overall.

So | don't have any problemvoting in favor of it,
but |I'm nmaking these observations for the benefit of the
Ofice of Planning and maybe the Zoning Adm nistrator as
wel | .

CHAl RPERSON HI LL: Okay, anyone el se?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. |'"'m going to nake a
notion to approve Application nunber 1 -- 20003 and ask for
a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded. All
those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff would record the vote as 4-0-1.
This is the notion on -- of Chairman H Il to approve the
application for the relief requested. Seconding the notion
Is Vice Chair Hart. Also support -- also in support, M.
John, M. Peter May. And we have a board nenber not present
today. Modtion carries.

CHAI RPERSON HI LL: Thank you.

Thank you very nuch.

M5. BENI TEZ: Thank you.
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MR MOY: Al right, if | can have parties to the

t abl e. This is to case Application nunber 20010 of -- |
believe it's pronounced Josae Pink; J-OS-A-E This is a
request for a special exception under the use provisions of
Subtitle U, Section 513.1(c). This would permt a fast-food
use in the MJ4 zone. This is at 6208 Ceorgia Avenue
Nort hwest, Square 2941, Lot 14.

CHAI RPERSON HI LL: Ckay, great. If you could
pl ease i ntroduce yourself for the record.

M5. YAHYA: Yes. Good norning. M nane is Dara
Yahya, and |'mthe authorized agent. Last nane, Y-A-H Y-A

CHAl RPERSON HI LL: GCkay, great. GCkay, all right,
well, M. Yahya, thank you so nmuch for com ng down. Let's
see. |f you could go ahead and tell us about what you're
trying to do and how you're neeting the criteria or the
standards for us to grant this Application.

Just see if | have any specific -- no, | guess
that's good enough for ne.

"' mgoing to put 15 m nutes on the clock, M. My,
I f you would not m nd.

And then, M. Yahya, you can begin whenever you
li ke.

MS. YAHYA: Thank you and good norning, Chairmn
Hi Il and nenbers of the Board.

CHAI RPERSON HI LL: Good nor ni ng.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51
M5,  YAHYA: So | am here to represent the

Appl i cant, who seeks a special -exception relief to operate
t he fast-food-restaurant establishnment within the MJ6 zone,
at 6208 Georgi a Avenue Nort hwest.

The nodest property is |located on the west side
of the 6200 bl ock of Georgia Avenue, between Rittenhouse and
Sheridan Streets. |[It's on a thoroughfare used by workers,
consuners, patients, and residents. It's a few steps away
fromthe 70 bus route and has nei ghbors on either side, which
I ncludes a variety of business, the sale of retail store
(sic), hair, nail salon, wne and spirits, grocery stores,
and fast-service restaurants. Additionally, it stands across
from a shop-and-park plaza that houses a drycleaner and
| aundromat. A dentist's office, a check-cashing and Fam |y
Dol l ar are also on the side of the street.

The property has a business -- has a history of
busi ness as far back as 1963 and in recent years has been
under various certificate of occupancies, includingaretail,
grocery, and delicatessen, and then in 1990 a cater-and-
carry-out in '95 adeli in"'97. Most recently, the property
was under a dry cleaner and a laundry certificate of
occupancy in 2012.

In 2016 the | ease was signed by Gkids Production
for use as a fast-food establishnent, wth the intent to

of fer conveni ence and diversity and heal thy neal options for
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t he business community and nei ghbori ng residents.

So, on to how we neet the criteria. According to
Subtitle U, Section 513.1(c), the zoning regulations state
that as use -- states that use as a fast-food establishnment
shall be permtted according to these follow ng conditions:
that no part of the ot line, which is -- which the use is
| ocated shall be within 25 feet of a R RF, or RFA (sic)
zone, unless it's separated by a street. And this property
Is separated by a public alley, from Zone R-1-B.

Additionally, there'll be a 19-and-a-quarter-foot
opaque gate separating the property from the alley, which
wll be install ed. If you see Exhibit -- Exhibit 33, item
4 shows the alley and al so depicts a simlar gate that wl|
be install ed.

Second requirenent: if any lot line of the | ot
abuts an all ey containing a zoned district boundary |ine for
a residential zone or continues a brick wall of at |east six
feet high and 12 inches thick, shall be constrict --
constructed and maintained in the lot. Along the Iength of
that line, the brick wall should not be required, which is,
in this case -- the building extends for the full wdth of
the | ot.

Three, any refuse dunpsters shall be housed in a
t hree-sided brick enclosure in equal height to the dunpster,

or six feet high, whichever is greater. The entrance to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

encl osure should not -- should include an opaque gate. The
entrance shall not face a residential zone.

The garbage bins will be housed in a seven-and- a-
hal f - by-f our - and- a- hal f-f oot three-sided brick enclosurewth
a wooden gate that does not face the residence | ocated at the
rear of the building. Exhibit 33, item 3, shows the area
where this enclosure will be constructed.

Four, the use shall not include a drive-through.
This establishnments -- establishnment would not include a
drive-through.

Five, the use shall be designed and operated so
as to not becone objectionable to the nei ghboring properties,
such -- because of noise, sound, odors, l|ights, hours of
operations, or other conditions. So we do not expect that
it wll generate any objectionable noise, sounds, odors,
| i ghts, and other conditions.

A settl enent agreenent has been si gned between t he
Applicant and ANC 4A, for the operation and mai ntenance of
this establishnent in such a nmanner as to pronpbte peace,
order, and qui et of the neighborhood. Exhibit 37, you wll
see the resolution in support, as well as the attached
agr eenent .

Located on the business corridor along Georgia
Avenue Nort hwest, between Rittenhouse and Sheridan Streets,

t he operation of this establishnment will not be objectionable
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to t he nei ghbors and busi nesses and residents. The foll ow ng
measures w l | explain howthe operati ons of the busi ness w ||
not affect the adjacent businesses.

Noi se and sound: The hours of operations are
Monday through Saturday, 7 a.m to 10 p.m, and Sunday, 10
a.m to 7 p.m, ensuring that preparation, cooking, cleaning,
and custoner noises w |l happen between these hours, not too
late in the night and not too early in the norning. There
w Il not be any | oud nusic. Recycling itens and other debris
w Il be placed in trash bags before bei ng dunped and wll be
dunped before the 10 p.m closing, so as to prevent noise
fromdis -- disrupting neighboring residents.

Interns of odor, all trash, recyclable materi al s,
and grease stored outdoors at the establishnment shall be in
containers that are inpervious to vermn, |eaks, and odors.
Qut door containers shall be kept closed at all tinmes, and no
waste or other material shall be stored outdoors, except in
cont ai ners. Trash and recycling collection wll occur a
m ni mum of two tines per week.

Internms of light, the security light at the rear
of the property will be down lit to prevent spill into the
adj acent properties and residents. And the front signage
wll not belit. Exhibited -- Exhibit 33, item11, shows an
I mge of the front of the building.

Litter: The Applicant will ensure that the
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I mmedi ate environs of its establishnment are keep free of
liver -- [litter and debris, by cleaning its imediate
environnents by 10 a.m daily and periodically as needed
during the hours of operation.

Loitering: Applicant wll take all reasonable
nmeasures to discourage loitering in its imediate
envi ronnments.

In terns of rodents, the Applicant shall nmake
reasonable effort to prevent rodents and other pests,
Including elimnating exterior sources of food, standing
wat er, and shelter |ocations. Additionally, Applicant w |
contract with a licensed extermnator to inspect the
establishnment a m ninumof three tines per quarter.

CHAI RPERSON HI LL: Ms. Yahya?

MS. YAHYA: Yes?

CHAI RPERSON HI LL: I'msorry. You're just reading
through all the ones here in the ANC report, correct?

MS. YAHYA: Correct.

CHAI RPERSON HI LL: That's fine. Yeah, you don't
have to read through all of it.

M5. YAHYA: Ckay. Geat.

CHAI RPERSON HI LL: Okay. Please continue.

M5. YAHYA: So | think the -- what cane up, maybe
parking, is sonething that | -- | hear that you guys are

I nterested in know ng about. And so the Applicant w |
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encour age custoners to obey parking laws. There is short-
term parking available; however, we do expect that nost
patrons will conme from the neighboring businesses. And
there's -- right on the 70 line is as well, so nost people
w il be traveling by foot or delivery tothe residents in the
nei ghbor hood. There is a parking space behi nd the buil di ng,
exclusively for the use of the business, for delivery
pur poses.

Sol'm-- for clarity; are you saying you do not
want nme to read through the --

CHAI RPERSON HI LL: You -- you don't need to read
t hrough all those --

M5. YAHYA: Yeabh.

CHAI RPERSON HI LL: -- items there. So -- | nean,

M5. YAHYA: Ckay.

CHAI RPERSON HILL: -- 1 think you're pretty much
-- | understand what you're doing.

And so does the Board have any questions for the
Appl i cant ?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. |I'mgoing toturntothe
O fice of Planning.

M5. BROWN- ROBERTS: Good norni ng, M. Chairnman and

menbers of the Board. Maxi ne Brown-Roberts, for the record.
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The Applicant is seeking special -exceptionrelief
fromSubtitle U513.1(c), for fast-food establishnent in the
MJ 4 zone. As outlined in the report, the Applicant neets
all the requirenents that are set out, and the Ofice of
Pl anni ng reconmends approval of the -- of the request. Thank
you, M. Chairnman.

CHAI RPERSON HI LL: Okay. Does the Board have any
questions for the Ofice of Planning?

(No audi bl e response.)

CHAI RPERSON HI LL: Does the Applicant have any
questions of the Ofice of Planning?

MS. YAHYA: No.

CHAI RPERSON HI LL: Ckay. s there anyone here
w shing to speak in support?

(No audi bl e response.)

CHAI RPERSON HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

CHAI RPERSON HI LL: Okay. Ms. Yahya, what kind of
a -- do they know what kind of fast food is going to be
t here?

M5. YAHYA: Janumi can food.

CHAI RPERSON HI LL: OCh. GCkay. Geat. Are you an

att or ney?
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MS. YAHYA: No.

CHAI RPERSON HI LL: Okay. You're just representing

MS. YAHYA:  Yes.

CHAI RPERSON HI LL: -- the owner --

M5. YAHYA: The -- the property owner, M. Josae
Pi nk, as well as the busi ness owner.

CHAI RPERSON HI LL: | was just curious how you got
this job. You know Right.

So, okay. Does the Board have any final
questi ons?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. |I'mgoing to go ahead
and close the hearing. |Is the Board ready to deliberate?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. | can start. | think
that, again, the Applicant is neeting the criteria for the
speci al exception. | thought that the O fice of Planning's
anal ysi s was succinct, and | agree with that analysis. Al so,
the ANC and the extensive work that the Applicant has done
with the ANC, |"'mglad to see all that is also in the record.
And | will be voting to approve. Does anyone el se have
anything else they'd like to add?

(No audi bl e response.)

CHAI RPERSON HI LL: Al right. Then I'mgoing to
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go ahead and nmaking a notion to approve Application nunber
20010 as captioned and advertised and read by the secretary,
and ask for a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded. All
those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR, MOY: Staff would record the vote as 4-0-1.
This is on the notion of Chairman H |l to approve the
application for the relief requested.

Second (sic) the notion, | believe, was Vice Chair Hart.
Al so in support, Ms. John and M. Peter May. W have a Board
menber not present today. The notion carries.

CHAI RPERSON HI LL: Thank you.

Thank you very nuch.

M5. YAYHA: Thank you.

MR MOY: The next case Application, if we can
have parties to the table. This is to nunber 20011, of --
| don't know if it's Mekela or Mekela, ME-K-E-L-A Wyte-
Nesfield. This is a request for a special exception, under
Subtitle E, Section 206.2, and 5203.3, from the rooftop;

architectural -el enents provisions of Subtitle E, Section
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206. 1. This would allow alteration of an existing porch
rooftop, architectural elenent, on an existing sem -detached
principal dwelling unit; RF-1 zone.

This is at 1321 Childress, CHI-L-DDR-E-S- S, Street
Nort heast, Square 4076, West -- or rather, W Lot 79.

CHAI RPERSON HI LL: Ckay, good norning. Have you
guys been sworn in?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. If you can please
I ntroduce yourselves for the record.

MS. VHYTE- NESFI ELD: Good norning, M. Chairman
and nmenbers of the Board. M nane is Mekel a Wiyt e- Nesfi el d.

MR, LOREM L: Good norni ng. My nane is Roldy
Lorem | .

CHAI RPERSON HI LL: Ckay. And who's going to be
presenting to us today?

(No audi bl e response.)

CHAl RPERSON HI LL: Ckay, great. |If you could just
have one m crophone on at a tine; otherwse | get feedback
up here. Thank you so nuch.

So if you could, go ahead and just again wal k us
t hrough the application, what you're trying to do, and then
al so how you believe you' re neeting the criteria for us to
grant the application.

V5. VHYTE- NESFI ELD: Um hum
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CHAI RPERSON HILL: I'mgoing to go ahead and put

15 mnutes on the clock, M. My, so | know where we are.

And you can begi n whenever you |iKke.

M5. VWHYTE- NESFI ELD: Okay. So we're requesting
a speci al exenption to DCVR 11, Subtitle E206.1, pretty nuch
to allow alterations to our porch roof, which have actually
al ready been done. W purchased our honme i n Cct ober of 2018.
At the tinme of purchase, one of our conditions was to ask our
builder to obtain a C of O And when he proceeded to do
such, it canme to -- to pass that he had not been -- either
not been told or didn't cone to you to receive the special
exenption to create a deck on the roof porch. Since it was
already built, we went through the procedures of comng to
you today to request that special exenption.

We have infornmed all of our neighbors by letters
t hat have been attached, including the letters that you guys
sent to them W have the support of our ANC, the O fice of
Pl anni ng, per their report, and DDOT, at this tine.

CHAI RPERSON HI LL: Okay. Does the Board have any
questions of the Applicant?

(No audi bl e response.)

CHAI RPERSON HILL: Al right, I'"'mgoing to turn
to the Ofice of Planning.

MS. ELLIOIT: Good norning, M. Chairman and

menbers of the Board. |'mBrandice Elliott, representing the
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O fice of Planning. The Ofice of Planning is recommendi ng
approval of the requested special exception to alter the
porch by adding the netal guardrail.
So I''m happy to answer any questions you have.
CHAI RPERSON HI LL: Ckay. Does anyone have any
questions for the Ofice of Planning?

COW SSI ONER MAY: Ckay, so this is another one

that puzzles ne. | thought that the requirenent to not alter
a porch was tied to the addition of a third story. Is -- |
nmean, is -- am|l mssing sonething or is there sone other

requi renent that you're not allowed to touch your porch? |
-- | -- 1 should know t his because, you know, we wite those
regul ations, but I -- | -- | don't renenber every single
wor d.

M5. ELLIOIT: This was referred from DCRA.

COMM SSI ONER MAY:  Yeah.

MS. ELLIOTT: And they have actually been taking
a very conservative approach in what constitutes an
architectural roof enbellishnent.
And so we have seen sone very mnor changes cone through

requesti ng speci al exceptions.

COW SSI ONER  MAY: But it -- | nean, am |
I ncorrect in thinking that it -- it's --
It's -- normally it's only triggered when soneone requests

a permt for a third-floor addition?
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MS. ELLIOTT: |'"'m sorry, | don't have the

regul ations in front of me. | -- 1 --

COMM SSI ONER MAY:  Yeah.

M5. ELLIOIT: -- think that -- that
it's -- it applies broadly in the RF1 zone --

COW SSI ONER MAY:  Yeah. Ckay.

MS. ELLIOIT: -- to any structure.

COW SSI ONER MAY: Well, | nean, clearly that's
the way the Zoning Adm nistrator's thinking of it, but I --
when | | ooked at the regulations, it seenmed to ne that it was
-- it was triggered only in the case where there's a third-
fl oor addition being contenplated. And | have to say again,
that was the intention that it was sonething that would --
you know, the -- it was not to stop people from you know,
doi ng sonething fromthe porch -- to the porch, in an RF-1
nei ghbor hood, but to -- | -- | nean, naybe we shoul d be doi ng
that; | don't know. That -- but that wasn't the question
before us; it was that we didn't want to see RF-1 -- the
character of RF-1 nei ghborhoods, where you have many of these
conti nuous rows of houses that are very simlar in design or
consi stent in design in sone way, that they would -- we would

| ose inportant features. And sone of those features were

porches but sone of them were also things like the -- you
know, the -- the -- the mansard roof or a turret or sonething
| i ke that.
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| didn't figure it to be that broadly applied.
I"'m-- I"mgoing to ook at it again. And | certainly don't
have any objection to granting the relief that the Zoning
Adm ni strator says is needed here, and |'msorry that you' ve
had to go through this, because | don't think that was really
the intention of the zoning regulations. But | don't want
to drag it on any further and say, no, we're not going to
approve this, because it's not necessary, because that | ust
sort of messes you guys up.

| appreciate the diligence with which you are
pursuing this, and the nere fact that you cane back to deal
with this now and that you went to get your Cof Oand you're
doing all the things the right way. | think that's really
admrable, and it's not always the -- the -- the case wth
the folks. So | really appreciate your doing it.

M5. VWHYTE- NESFI ELD:  Thank you.

CHAI RPERSON HI LL: Ckay. So do you have any
questions for the Ofice of Planning?

MS. WHYTE- NESFI ELD:  No.

CHAI RPERSON HI LL: Ckay. s there anyone here
w shing to speak in support?

(No audi bl e response.)

CHAI RPERSON HILL: Is there anyone here w shing
to speak in opposition?

(No audi bl e response.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65
CHAI RPERSON HILL: Is there anything you'd I|ike

to add at the end?

MS. VHYTE- NESFI ELD: No, thanks.

CHAI RPERSON HI LL: Okay. All right, I1'"mgoing to
go ahead and close the record. Is the Board ready to
del i ber at e?

(No audi bl e response.)

CHAI RPERSON HI LL: GCkay. | know you started to
del i ber at e. | got confused. | was, like, are we in
del i berati ons?

And so | would agree with ny col | eague and what
he has al ready ki nd of said and -- Conm ssioner May here, and
also wwth the analysis that was provided by the Ofice of
Pl anning, as well as that of ANC 5D. | thought that it was
quite straightforward and that it was a nodest change to the
building. And so I'mgoing to be voting in support of the
application as | think that they neet the criteria.

Does anyone have anything that they'd |i ke to add?

VI CE CHAI RPERSON HART: | would be in support of
the application as well. | also was trying to -- this was
sonewhat of a head-scratcher for ne, because | was trying to
figure out what are we | ooking at exactly that is the change.
So it nmade it a little bit easier to hear the -- the
expl anati on.

| nmean, | read through the information, but it
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just seened like -- | felt like |I was mssing sonething;
i ke, what big thing is here that |'m-- you know, that was
-- that we're supposed to be kind of grappling wth. But --

So | appreciate the clarification that M. My --
Comm ssi oner May was aski ng about, because it -- it does seem
| i ke there should be sonething else that is triggering this.
And | don't know, maybe it's a conversation that the Zoning
Comm ssion has to -- with OP to change the zoning regs to,
| don't know, clarify them nore.
|  don't know. But | thought that it was fairly
straightforward and that the Applicant had net the criteria
to be able to support the Application. So | would be in
support.

CHAI RPERSON HI LL: Ckay, great.

Anyone el se?

MEMBER JOHN: M. Chairman, | amal so i n support.

And | agree with Conm ssioner May that there is need for
clarification. And when | | ooked at this case, it was a
little odd to ne, and then | said, well, maybe it's -- it's

not in a historic district, mybe that's what nakes the
difference. But anyway, | think it needs clarification. And
|"'min support.

CHAI RPERSON HI LL: Ckay.

Conmmi ssi oner ?

COW SSI ONER MAY: | -- | think | already did ny
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del i berating, so --

CHAl RPERSON HI LL: Ckay. Geat. | think you did.

Al right, I"mgoing to go ahead and nake a noti on
to approve Application nunber 20011 as capti oned and read by
the secretary, and ask for a second.

VI CE CHAI RPERSON HART:  Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff would record the vote as 4-0-1.
This is on the notion of Chairman H |l to approve the
application for the relief requested.
Seconding the notion, Vice Chair Hart. Also in support of
the notion, Ms. John and M. Peter. W have no ot her Board
menbers with us today. Mdtion carries.

CHAl RPERSON HI LL: Okay, great. Thank you.

Thank you very nuch.

M5. VWHYTE- NESFI ELD:  Thank you.

MR LOREM L: Thank you.

CHAI RPERSON HI LL: M. My, before we break for
| unch, let's go ahead and call that postponenent back agai n,

i f we coul d.
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And also, if the -- the parties are
here -- or whoever is here for the appeal, at lunch if you
want to just check with OAG They had sone conments perhaps
that they mght like to share wth you. Thank you.

MR MOY: kay, for therecord, then, I'lIl re-read
the caption. This is case Application nunber 20006 of T-
Mobi | e Northeast LLC. Request for a special exception under
the use perm ssions of Subtitle C, Section 1313.2, to erect
a nonopol e, RA-1 zone, at 3675 Ely, E-L-Y, Place Southeast,
Square 5438, Lot 801, inthe prelimnary matter. M. Chair,
It's a request fromthe Applicant to postpone.

CHAl RPERSON HI LL: Okay, great. Thank you.

So nmy thought on this -- and then -- and then
we'll just hear what the Board has to say; | nean, | didn't
necessarily have an i ssue, again, with the postponenent. The
-- the issue was the tineliness of it; right? So, you know,
what's supposed to happen is that we have people that m ght
have been com ng, and so, you know, there was -- we did ask
whet her anybody was here in support, whether anyone was here
I n opposition, and nobody was here at all.

And so ny hesitancy to just go ahead and grant the
post ponenent is that this is sonething that happened | ast
week. Il -- 1 just don't want this to becone kind of I|ike
sonet hing that, you know, people don't show up and then, if,

you know, the Applicant doesn't show up and then, you know,
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sonebody shows up in support or opposition, then it turns
into just kind of |ike what do we do; right?

And so, you know, ny thought is that we'll go
ahead and try to do this again next week and ask the
Applicant to be here, although now what | don't get about
that, then -- then they'd be the seven -- anyway, we'll ask
the Applicant to be here next week to expl ain thensel ves for
t he postponenent and the request for the postponenent, and
then we can determ ne or not -- whether or not we want to
post pone.

And then also | think if we did postpone or
determ ne that we wanted to do that, Comm ssioner My has
expressed sone interest in this case. And so | think we
woul d probably put it on where -- the next tinme that he's
here, which would be June 19t h. However, | wanted to hear
what ny other fell ow board nenbers have to say.

VI CE CHAI RPERSON HART: Only just to kind of add
a couple of pieces. | nean, | kind of look at it as we've --
we -- typically we'll have the Applicant -- and we reached
out to the Applicant to actually have sonebody here, and
typically they do show up. |"m just thinking that -- why
don't we just put it in July and just have it in -- because
we have ot her cases, other things on our docket al ready for,
you know, June; we've already set that up. So why don't we

just put this -- push this into July and then we can, you
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know, hear it then.

| mean, to -- that's where | am |
just -- | just kind of am-- | feel like I'mtired of trying
to get sonebody to cone in and then they don't show up and
then we're just kind of sitting here now spending our tine
having to figure out how -- when to -- when to do this.

So | just say put themat July and

we'll -- we'll deal with it, or we put themin later. But,
you know, | just don't -- |I'm
just -- I"'mjust tired of all of it. So --

CHAI RPERSON HI LL: | agree. | nean, | think that

that's conpletely fair and accurate. And so, you know -- |
don't know. So |I'mstuck with -- | nean, even -- even next
week if we are in agreenent that we think that it's -- that
we're too backed up already and we don't want
to -- you know, this was supposed to be heard today; right?
And so they're not ready, obviously. And so if we're going
to back up our docket further, then we can deci de next week
If we want to put themin July.

Just out of curiosity, M. My, what are the --
what's the | atest date right nowthat you' re scheduling for?

MR MOY: Tonorrow I'Il be releasing the public-
hearing notice for cases for July 3rd.

CHAI RPERSON HI LL: Ckay. So it'll be -- all

right, so -- so I'msticking wwth the
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first -- unless anybody really has any opposi -- I'd like to
hear -- |'d like to hear from sonebody, you know.

COW SSI ONER MAY: M. Chai rman, you know, if you

-- if you decide to put it next week, if -- when you hear
fromthe attorney in this case -- or the Applicant, if you
woul d prefer to push it into July, I'll be back on July 31st.

CHAI RPERSON HI LL: Oh. Very good. kay.
So we'll see how that goes, then.

Al right, so, then, M. My, let's go ahead and
have this discuss -- | nean, if the Applicant doesn't show
up next week, then, you know, we maght just dismss this
thing. So, you know, go ahead and just see what happens;
right?

So you're going to put this on for discussion about
post ponenent, for next week; correct?

MR MOY: | understand, sir.

CHAI RPERSON HI LL: Ckay. So |l think | did nention
that OAG mi ght have a comment for the parties that are here
for the appeal. In the neantine, we're going to take a | unch
break and hopefully cone back at, |ike, 12:307

(No audi bl e response.)

CHAI RPERSON HI LL: 12:30. Thank you.

(Wher eupon, the above-entitled nmatter went of f t he
record at 11:34 a.m and resuned at 12:39 p.m)

CHAI RPERSON HI LL: Al right, M. My, whenever
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you | i ke.

MR MOY: Ckay. Okay, M. Chairman, Board. The
Board i s back in session -- the hearing' s back i n session and
It's about 12:40 p.m And this is the | ast case before the
Board, for today, and it is Appeal nunber 19950 of ANC 1C,
captioned, advertised as the appeal from the decision nade
on Cctober 26, 2018 by the Zoning Adm ni strator, Departnent
of Consuner and Regul atory Affairs. The i ssue: bui | di ng
permt nunber B, as in "bravo", 1809516, to construct a rear
addition to an existing principal dwelling unit and convert
It toaflat RF-1 zone, at 2920 18th Street Northwest, Square
2587, Lot 490.

You may cone to the table.

(Pause.)

CHAI RPERSON HI LL: Ckay, actual ly, bef ore
everybody sits down, did everybody get sworn in?

(No audi bl e response.)

CHAl RPERSON HI LL: Ckay. |If you didn't get sworn,
I f you could please stand and get sworn in by the secretary
here to the left.

MR MOY: Do you solemly swear or affirmthat the

testi nony you' re about to present in this proceeding is the

whole -- 1s the truth, the whole truth -- is the truth, the
whol e
truth -- | forgot the rest of ny words.
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PARTI Cl PANT: "And nothing but the truth".

MR MOY: Thank you.

Ckay, please be seated.

CHAI RPERSON HI LL: Ckay, let's see; first let's
go ahead and i ntroduce -- introduce ourselves for the record;
frommny right to left, please.

MS. LORD- SORENSEN: Good afternoon, Chairman Hil
and nenbers of the Board. My nane i s Adri anne Lord- Sorensen,
assistant general counsel wth the D.C. Departnent of
Consuner and Regul atory Affairs.

MR, LEGRANT: Good afternoon. Matt hew LeG ant,
zoni ng adm ni strator, DCRA.

M5, MAZO Hi . Good afternoon. Samant ha Mazo
wth the law firmof Cozen O Connor, and |I'm here on behal f
of the property owner, Capitol Partners.

MR. RUEDA: Good afternoon. M nane is GQuillerno
Rueda and |I'm here on behal f of ANC 1C.

MR, GUTHRI E: Ted CQuthrie. |"m also here on
behal f of ANC 1C.

CHAI RPERSON HI LL: Comm ssioner -- you're a
conmm ssioner, is that correct?

MR GQUTHRIE: Yes --

CHAI RPERSON HI LL: Ckay.

MR GQUTHRIE: -- I'mthe chair.

CHAI RPERSON HI LL: Your -- oh, okay, you're the
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chair-- okay, great. Hi, Comm ssioner. Thank you for com ng
down.

All right, so I"'mgoing to kind of wal k through
a couple of things here first and then see where we get to.
And then if -- and we mght even take a quick break,
dependi ng upon how this whole thing kind of shakes out, a
little bit, that people can clarify their -- their next steps
and argunents.

We, you know, do have a neeting with
the -- or have a conference call wth OAG that the Board
gets sone support from And then
also -- so I'mkind of -- ny fellow board nenbers, if you
hear sonething that I'mkind of |ike mssing or -- you know,
feel free to, kind of like, et nme know.

There are sone prelimnary matters that we kind
of need to do first. There was a notion, fromthe property
owner, to dismss because of sone issues wth the ANC and
their bylaws. And then the ANC 1C al so had opposition to
t hat noti on. | think that, under the jurisdiction of the
Board, which is DC Oficial Code Section 2 -- |'m sorry,

Section 6-641.07(g)(1) that outlines kind of our roles and

responsibilities -- that that area, neani ng what happened at
the ANCs and the bylaws, is beyond -- is outside of our
pur vi ew.

So that's what ny initial thought are. And you're
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welcone to -- since it is your notion from the property
owner, if you have anything to say. But | just don't think
that that's sonething that's in our purview, so | was goi ng
to go ahead and dismss it.

M5. MAZO  Just -- just very briefly. The -- the
Issue is that the -- in -- in our reading of the ANC s byl aws
and in the ANC Act, that, due to their failure to contact the
property owner, try to get the property owner to the neeting
and to really proper -- properly notice the agenda on their
website ten days in advance, that the ANC did not have the
ability to ad hoc add this -- add -- add the request of M.
Rueda -- to add the request for the ANC to becone the
appellant in this appeal and file this appeal and,
accordingly, that the appeal itself was filed incorrectly and
shoul d therefore be di sm ssed.

CHAl RPERSON HI LL: Ckay. So as | nentioned, then,
but | did want to get the opportunity, for the person who's
putting the notion forward, to speak, | -- | would be in
favor of denying that notion. And so does anyone el se here
on the Board have any other comments or issues on that?

(No audi bl e response.)

CHAI RPERSON HI LL: No? GCkay. Then |
go -- | will go ahead and nmake a notion to dism ss the notion
to dismss, and ask for a second.

VI CE CHAI RPERSON HART: Second.
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VEMBER JOHN: Second.

CHAI RPERSON HI LL: Mbdti on nmade and seconded. All
those in favor, say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: Ckay. So then the next one is
a notion by DCRA to incorporate the revised permt. And it
wasn't clear to ne in terns of whether the property is in
support of that notion, and it wasn't clear to ne whether the
ANC was or wasn't in support of that notion. Could the ANC
clarify if they are or not in support of that notion?

MR, GUTHRIE: | believe that we had i ndi cat ed t hat
we don't have objection to their filing the revised plans
that show -- | believe that the substance of it is to show
architectural detail that's consistent -- or nore consi stent
with what was originally there. And we have no objection to
that being filed and to that being considered by the Board.

CHAI RPERSON HI LL: Okay. [I'mjust drilling down
because that was kind of -- you know, if we -- if that gets
I ncorporated, then it takes one of the issues that we're
goi ng to be discussing away, in terns of the appeal, because
it'"'s not -- the architectural element, then, will be -- wll
-- it doesn't matter anynore if we incorporate --

MR GUTHRIE: Well --

CHAI RPERSON HI LL: -- the revised permt.

MR GUTHRIE: It doesn't if it accurately reflects
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the condition that existed before the architectural detai
was taken out. W have sone disagreenent with sone of the
particulars of the architectural detail as shown in the
revi sed plan.

CHAl RPERSON HI LL: Ckay, but you do --

MR GQUTHRIE: They nade, |ike, 75 percent --

CHAI RPERSON HI LL: Ckay, that's --

MR GUTHRIE: -- nove toward --
CHAIRPERSON HILL: I'mtrying -- I'mjust trying
to figure out -- so you are -- so then still you would then

possi bly be argui ng the rooftop-architectural -el enent portion
of your appeal; however, we would be arguing it based off the
revised permt?

MR GQUTHRIE:  Yes.

CHAI RPERSON HI LL: Okay. So then unless anyone
has any objections, we'll go ahead and revise the -- use the
revised permt or
include -- I'"'msorry, | wasn't -- include the revised perm:t
into the -- the record.

VI CE CHAl RPERSON HART: And just out of curiosity,
just making sure that | understand this -- and | guess this
IS a question for
DCRA -- would this supersede the -- the existing permt?
Wuld it -- How does this work with -- with regard to the

existing permt?
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M5. LORD- SORENSEN: So wth respect to the permt

B1809516, this is just arevision to the permt wth respect
to the dorners. So when you |look at the revised plans the
DCRA requested for the Board to consider, instead of show ng
two dorners, it's just a single dorner, which is consistent
wth the concerns -- or addresses, excuse ne, the concerns
raised by the ANCin its initial filing.

VI CE CHAI RPERSON HART: So it would --

MS. LORD-SORENSEN: It's a --

VI CE CHAI RPERSON HART: -- supersede that
particul ar aspect of the existing permt?

M5. LORD- SORENSEN:  Yeah.

VI CE CHAI RPERSON HART: So both permts would be

the -- the -- | don't want to say "first", but the building
permt Bl9 -- excuse

me -- 1809516 would still be in effect, this would just add
to it?

MS. LORD- SORENSEN:  Yes.

VI CE CHAI RPERSON HART: O at |east --

MS. LORD- SORENSEN:  Yes.

VI CE CHAI RPERSON HART: -- take the -- take the
pl ace of several of the pages that -- that are there?

MS. LORD- SORENSEN:  Yes.

VI CE CHAlI RPERSON HART: Ckay.

CHAI RPERSON HI LL: Ckay. And then was there
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anyt hi ng concerning the new permt, wth the BHW?

MS. LORD- SORENSEN: Well, when you | ook at the
revised plans, it clarifies the height of the cellar. So it
reads three feet, two-and-a-half inches. So it just
clarifies what the -- the height is of the |l owest |evel, when
you | ook at --

CHAI RPERSON HI LL: Ckay.

M5. LORD- SORENSEN: -- the revised pl ans.

CHAI RPERSON HI LL: Gkay. So then, that
IS -- I'"'mjust trying to get to where we -- we start this
thing; right? So that that, then, is the revised permt that
we would then be arguing about. | still don't think it
changes your argunent, because your argunent is that --
anyway, | don't think it changes your argunent. So | just
want to make sure that we're arguing about the sane thing.
So we are now going to be arguing about the revised permt?

MR GUTHRI E: That's correct, but they didn't
change the informati on on the BHW. But what your question,
| thought, was neant to address was what M. Ritting had --

CHAI RPERSON HI LL: We're not to that one yet, but
that's okay. Right. So -- but we're going to that one.

Ckay. So we're going to go ahead and grant the
notion to incorporate the revised permt into the appeal.

I'"mgoing to ask for a second since | didit the first tine.
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VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: And -- and all those in favor,
say "aye".

(Chorus of ayes.)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay, so the notion passes
again, M. My. So you're follow ng along here?

MR MOY: Yes. | have it on the record, sir.

CHAI RPERSON HI LL: Ckay. AlIl right, then the next
one was -- right, the -- the -- | think | understand that
we're now going to be -- well, in the ANC argunent --
prelimnary argunent, it spoke about things that seemto be
before Regulation 17-18 and after Regulation 17-18. So |
just think what | understand was that the argunent was all
goi ng to be based on things that happened before 17-18. |Is
that correct?

MR, RUEDA: Oiginally that was correct, but DCRA,
Inits pre-hearing statenent, revised, | think properly, to
the new post-17-18 | anguage, because of the substantive
change to the permt.
So it just triggered | anguage in 301.15.

CHAI RPERSON HI LL: So what |'munclear on is that
-- that -- okay, so --

MR, RUEDA: DCRA's pre-hearing statenent neasures

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81

to the floor, not to the ceiling.

M5. LORD- SORENSEN: Chairman Hill, may | be heard
on that point? Actually, during our case-in-chief when --
after |1've had opportunity to ask the zoning adm nistrator
sone questions, DCRA was going to clarify that in the pre-
hearing statenent it notes four feet nine inches when it
shoul d have read three feet two-and-a-half inches. So there
was an error in the pre-hearing statenent, with respect to
t he neasurenent.

CHAl RPERSON HI LL: So with respect to the
measurenent, again, however, the error is that -- the
argunent is going to be the pre-17-18?

M5. LORD- SORENSEN:. That is correct. But just to
| et the Board know, regardless if it's pre-17-18 or post-17-
18, it's still under five feet.

CHAI RPERSON HI LL: Yeah, but | don't
t hi nk --

MR. RUEDA: She keeps neasuring --

CHAI RPERSON HI LL: -- the --

MR. RUEDA: -- five feet --

CHAI RPERSON HI LL: -- the --

MR, RUEDA: -- because she's neasuring to the
fl oor.

CHAI RPERSON HI LL: That's -- I'"mjust tryingto --

Comm ssi oner May, you had a comment ?
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COW SSI ONER MAY: No. | nmean, there's no -- five

feet is not relevant until the new rul es kicked in under 17-
18. So -- that's all | was saying.

CHAI RPERSON HI LL: Right, so then that, then,
takes nme back to whether we're arguing again the pre-17-18
or the post- -- | don't want to argue both, is what |'m
trying to understand.

MS. LORD- SORENSEN:. It's pre-17-18.

CHAI RPERSON HILL: Right, soit's pre -- so what
Isit -- it's the three feet -- | -- and then we're going to
get into the details of it again. But what is the height?

M5. LORD- SORENSEN: Four feet.

CHAI RPERSON HI LL: The four feet from
the -- the ceiling, right, right, as opposed to what ended
up happening after, which was the five feet to the floor.
Ri ght? Okay. Ww, at least | got sonething right.

kay, so -- okay, so we're in agreenent now.
We're not in agreenent. So you can go ahead and tell ne why
you're not in agreenent and how you'd like to argue it
differently.

MR RUEDA: Qur argunent doesn't really change
based on pre or post, but the fact remains that the permt,
as DCRA submttedintheir pre-hearing statenent, is properly
revi ewed under post-17-18 | anguage, because of the change to

the permt. The | anguage in A301. 15 specifically says that
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when you have a substantive change -- |I'm not sure, |I'm
paraphrasing --- change to the permt, then you no | onger get
benefit of the grandfathered regul ation.

CHAI RPERSON HI LL: OAG do you have any coments
on this?

MR RITTING | think I'd have to consider this
for a few mnutes before | -- | gave you a response. | --
Il -- 1 was expecting that there was a consensus that the --
the pre-17-18 rule apply, but now -- now it appears that
that's not the case. | think we need to tal k about this and
-- and think about it.

What |1'd request is that you ask each of the
respective parties that are assenbl ed here what -- toclarify
what their position is about what rule applies to this case,
wth respect to the building-height nmeasuring point, is it
the pre-17-18 rule or is it the post-17-18 rule, so we can
consi der each one of their positions and ask themto explain
why they have the position that they have.

So |' maski ng that each party clarify pre or post,
before we talk this over.

CHAl RPERSON HI LL: Okay, | understand. And, you
know, we can vote to have a closed energency neeting if we
want to talk to counsel or if counsel needs alittle bit nore
time to kind of think through this.

But you did hear the questions -- or, I'msorry,
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the question that QOAG raised. |'"'m just going to start,
because |'mgoing fromright to left. Does -- DCRA, do you
have a -- a cooment? O do you need a mnute too?

M5. LORD- SORENSEN:. Yes, please.

CHAI RPERSON HI LL: Okay. Does everybody need a
m nute? O does sonebody have an answer?

M5, MAZO |"m -- excuse ne. On behalf of the
property owner, | have a very clear answer, which is that the
pre-17-18 | anguage applies. And I'm going to pull it up.
Sorry; just very clearly, I'"mgoing to pull up the building-
permt vesting requirenent, which is Subtitle A301. --
301. 15. Hol d on. Sorry, if you'd just hold on for one
second so | can pull up our Power Point.

You know, as this Board is well aware that
general ly the Appel |l ant woul d nove forward and t hen DCRA, and
SO --

CHAI RPERSON HI LL: That's okay, that's okay. W
don't have to go into the -- into the presentation; just --

M5, MAZO No, no, no, | -- |
understand - -

CHAI RPERSON HI LL: So --

M5. MAZO -- but ny point is --

CHAI RPERSON HI LL: So --

VB. MAZO -- 1s that, as part of the

presentation, | also include the |anguage that -- the key
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| anguage here for the vesting that we
are --

CHAl RPERSON HI LL: I --

M5. MAZO -- |looking at right here.

CHAI RPERSON HI LL: | renmenber there's vesting
| anguage that --

M5. MAZO So, just very clearly --

MR.  RUEDA: "' m happy to point it out. l-- 1
have it pulled it up already, if you want.

CHAI RPERSON HI LL: That's fine.

M5. MAZO Ckay. So, the | anguage is very clear:
notw t hst andi ng, bl ah bl ah bl ah, that to conpl eti on, pursuant
to -- pursuant --

CHAI RPERSON HI LL: That's okay.

M5, MAZO -- for --
CHAI RPERSON HI LL: It's -- I'mgoing to catch up.
Just one mnute. So you're -- you're arguing the pre-17-18

M5. MAZO Correct, because --

CHAI RPERSON HI LL: -- and that's when it's vested.
That's --

M5. MAMZO It's -- it's vested, and al so because
the m nor change in order to --

CHAI RPERSON HI LL: Ckay.

M5, MAZO -- adjust the third story does not
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constitute a substantial change under the regul ation.

CHAI RPERSON HI LL: Okay. Al right.

MR RUEDA: | nmean, that's the point at issue:
Is it a substantial --

CHAI RPERSON HI LL: That's right.

Ms. Mazo, could you pull your conputer just a

little bit over there? |'m sorry. Ch -- oh, you're --
you're sharing it. Ckay, | didn't understand what was --
okay. Al right. So -- 1 just -- | was, like, | didn't know

who -- where it was.
kay. So let's see. (Ckay, so your argunent, M.
Rueda, is what? Are you pre-17-18 or you're both or you're

-- | don't understand.

MR, RUEDA: VWll, |I'"m prepared to argue either
case.

CHAI RPERSON HI LL: Ckay. So you're -- |'m just
trying to get -- okay, so -- fine. Because | -- [|'m not
ready to argue both cases. Like, I want to know what we're
actually arguing. And so | think we're arguing pre-17-18

ri ght now, and so what does DCRA think you're doing?

M5. LORD- SORENSEN: It's DCRA's positionthat it's
still pre-17-18.

CHAI RPERSON HI LL: Ckay. So do we need OQAG to
have a m nute?

MR RITTING Yes --
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CHAlI RPERSON HI LL: Because |'d rat her --

MR RITTING -- and -- and --

CHAI RPERSON HI LL: -- you have an opportunity --
MR RITTING -- and --

CHAI RPERSON HI LL: -- to have a m nute. And so --

MR RITTING Is --

CHAI RPERSON HI LL: Do --

MR RITTING |Is the ANC going to take a position
about this? | wasn't sure about that.

MR, RUEDA: Well, the question is whether or not
the changes to the architectural elenents are considered
substantial or mnor. Right? And so if you submtted a
permt after the vesting date, with a substantial change,
which DCRA is saying is mnor -- or actually, they haven't
sai d anyt hi ng. Ms. Mazo said that it was a m nor change.
So the question is, is it a mnor change or not? And so it
shoul d be -- it should be heard based on the -- you know, the
response from DCRA cl early thought that they were neasuring
the floor, and they were citing five feet as the limter for
-- whet her basenent or cellar of a |ower |evel.

CHAI RPERSON HI LL: Ckay.

MR. RUEDA: So they clearly thought that at one
point. W agree that it could be that case but, if we have
to argue the other, we will happily do that.

CHAI RPERSON HILL: Okay. M. May?
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COW SSI ONER MAY:  All right, so I think we have

-- we did get a response from DCRA on the question of -- of
that issue, and -- and that was essentially an error intheir
filing, and that they consider this to be clearly 17 -- pre-
17-18, and that the way to neasure a cellar or

basenent -- at question is the neasurenent fromthe grade to
the ceiling of the -- the basenent or cellar. So | don't
think there's any question on that and | don't think that
changed in ternms of what was approved in the application
Ri ght ?

And in terms of what's substantial or not, the
fact that they've gone from two dorners to one | do not
bel i eve can be considered a substantial change. And so |
bel i eve we should just nove forward on the assunption that
this remains to be -- remains under pre-17-18. And | think
that the -- the ANC can still argue their case. | don't
think it invalidates anything about their case, on either
point that they're arguing, and that we can dispense wth
this and nove forward.

CHAI RPERSON HI LL: Ckay.

MEMBER JOHN: | -- | had a question. " m not
sure, | guess, the -- the zoning adm ni strator m ght be able
to answer it. So did the Conm ssion case have a particul ar
vesting provision that's -- that applied to applications for

permts that were in the pipeline?
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MR LEGRANT: It did. It -- it -- in the order
t hat was approved by the Zoni ng Conm ssion -- again, this is
Order 17-18 -- it had a specific vesting provision that's
laid out in Section A301.15, which -- |I'"m just going to
sunmarize it -- basically says, if an application had been
submtted -- well, to paraphrase, any building permt

application shall be processed and any work aut horized. The
permt may be carried to conpletion pursuant to the rules for
measuring for ratio, height, stories, as existed on August
17, 2018, if the -- if the permt application was legally
filed and accepted as conplete, by DCRA, on or before that
date, and then -- and not substantially changed after filing.

So | believe this application was filed in May --
It -- it was deened conpleted May 30th, 2018, which is, of
course, prior to August 17th, 2018. So it was vested in the
rules prior to 17-18, in my opinion.

MEMBER JOHN:  And so the only issue, then, would
be whet her there was a substantial change that woul d take it
out of that rule, into the post-17-18 rule?

MR LEGRANT: | would agree that -- yeah, there
the question is, oh, is the
changes --

MEMBER JOHN: There is an issue.

MR, LEGRANT: Right.

MEMBER JOHN: Yes. Ckay, thank you.
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CHAI RPERSON HILL: Okay. So I'm-- |I'mactually

over here with Conm ssioner May in terns of the reasoning as
to howwe're getting to pre-17-18 in terns of the di scussion.
Does the Board have -- is the Board in agreenent of that?
MEMBER JOHN:  Yes.
CHAI RPERSON HI LL: GCkay. So we're now going to

argue the pre-17-18 neasuring point. GOkay? So that's that

one.

So then the last thing -- and then we're going to
actually -- we mght take a m nute because, like, | just want
everybody to kind of |ike have a nonent to -- the clearer we
are, the better, right -- is that, as | understand it, the

ANC alleges that the grade was nodified twice, and the
property owner is relying on the survey which was done in
August and then -- and then nmani pul ated the grade.

And so it seens to be that the discussion should
be about how t he grade was nani pul ated, before the -- how --
how the ANC believes the grade was mani pulated the first
time. And so that's what | think is the issue that we want
to hear about. Okay?

And so you guys can go ahead and give your
presentation, but that's really what we're going to be
focusing on. GCkay? And so | don't know how nuch we may be
getting, one way or the other, differently fromthe DCRA, but

-- or either one of you, to be quite honest. But |'mgoing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

91

to take three mnutes, okay, just -- or I'mgoing to take
three to five mnutes, okay, just so -- now, we' ve been
through a lot of different things; we got through the
prelimnary matters, we got through what 17-18 are not, and
now we know exactly what we're going to be arguing about.
Ckay? And then we'll start this hearing.

Thank you.

Yeah, sure, go on.

COMWM SSI ONER  MAY: | wanted to add one other
thing, and this is primarily for DCRA, which is an issue
that, as -- you know, as I'mreviewwng the materials, has
cone to ny
head -- into ny head, which is, what is the |ocation where
t he bui |l di ng-hei ght neasuring point is taken? Because this
Is a-- thisis a circunstance where the major facade is in
one plane and then -- but the facade where the grade could
reasonably be considered is actually at the front of the
porch, because it's not an open porch. It's open on the
sides but it's not open on the front. So | wonder whet her
in fact the correct place to be neasuring building height
fromis fromthe front of that porch.

And -- and | say this for a couple reasons; one
Is that it's not visible, what's going on behind it, right,
and then the second thing is that I -- you know, | had a

house like this once, and | know that the grade that is
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behind that front facade of the porch is often a little bit

different, and it's basically -- | nean, when the house was
-- it's not a natural grade; right? The house was
constructed -- it was -- they just throw in whatever they
can; they don't necessarily fill it all the way up.
Sonetinmes it's low Sonetines it's high. |t doesn't seem

li ke that's a finished grade in any sense of the word.

And so -- or even a natural grade; right? So |
wonder whether in fact the right place to be considering this
Is at the front of the porch. | understand there's also a
step in the center, at the front of the porch, but it seens
to ne that that's -- you can interpolate from what's on
either side, to get to what that neasuring point is.

Sothisis just a question | have for you, and |I'm
hopi ng that maybe you can address that.

VI CE CHAI RPERSON HART: I'm=-- |'m --

CHAI RPERSON HI LL: Onh. Sorry.

VI CE CHAI RPERSON HART: |'mgl ad you rai sed that,
because | had the sanme question, and it just didn't make
sense, because it seened l|like at sone point you m ght
actually have -- sonebody may have filled that -- the whole
thing in or -- you know, whatever. It just -- it's just --
It was just a -- a very strange thing and I couldn't quite
understand why we're -- and specifically because this is a

masonry porch. You know, it's not a --
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COW SSI ONER MAY: Yeah.

VI CE CHAI RPERSON HART: -- wood porch. This is
a masonry porch that is, you know, in many ways kind of an
extension of that facade. So --

COWM SSI ONER MAY:  Ri ght .

VI CE CHAlI RPERSON HART: -- 1'd -- 1'd -- 1'd
appreciate that -- that answer as well.
COW SSI ONER MAY: Yeabh. | nmean, it's actually

common to see these things blocked up on the sides either
with solid block or with a block that's sort of a patterned
opening so that air can flowthroughit. And sothenit's --
it's hard to argue that that's grade at all inside of it.
It's nore part of the structure. So anyway. It's a question
f or DCRA.

CHAI RPERSON HI LL: GCkay. All right, does anybody
have any nore clarifying opportun -- any clarifying issues
before we take a quick break so everybody can get their
t hought s organi zed?

(No audi bl e response.)

CHAI RPERSON HI LL: No? GCkay. W're going to take
a qui ck break.

(Wher eupon, the above-entitled matter went of f t he
record at 1:05 p.m and resuned at 1:13 p.m)

CHAI RPERSON HI LL: Ckay. M. My, we're back

okay?
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MR MOY: Yes, sir.

CHAI RPERSON HI LL: GCkay. So | don't think we have
to reintroduce oursel ves.

So, M. Rueda, are you going to begin your --
you' re speaking, or is the
conm ssi oner -- Comm ssioner, you're goingto argue it first,
or -- however it's going to go?

(No audi bl e response.)

CHAI RPERSON  HI LL: Ckay. Al | right, so,

Conmm ssioner Q@Qithrie, no relation to the fanmous Quthrie

si nger --

MR GQUTHRIE: (Of-mc comment.)

CHAI RPERSON HI LL: Onh, you're --

(Laughter.)

CHAl RPERSON HI LL: Ckay. Well, then, M. Guthrie,
you don't need a job, then, at this point, | would think
although | don't know if those -- those rights actually

transfer this |ong.

So, okay, you do need to press the m crophone,
sir, when you're ready to begin. And what |'mgoing to do
Is I'm just going to put 20 mnutes on the clock, for
everybody, okay, and see -- because it's now -- it's one
argunent we're arguing, okay?

And so you can begi n whenever you I|ike.

MR GUTHRIE: Yeah, |1'd just |ike to be cl ear what
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the ANC s positionis onthis, and that is that we are very
much in favor of this property, and another property on the
sane bl ock, being devel oped in a way that nakes the security
and safety of the adjoining properties inproved.

We've been suffering from having these buildings in a
deteriorated state for a consi derable period of tinme. It had
significant adverse inpact on adjoining property owners.

It's not that we're agai nst devel opnent.

And frankly, | get alittle tired of hearing that frompeopl e
who suggest that our opposition to particular projects has
to do with being anti-devel opnent. W're not. W're anti-
devel opnent that is contrary to the rules. And this case,
what they have proposed, what they got the permt for, is
contrary to the rules.

There has been no suggesti on by anyone that there
was not a substantial anmount of fill that was put in under
the porch at the end of March, imediately after this owner
t ook over the property. He clains that he did not do it.
At the sane tinme, there was apparently workers under the
control of DCRA who were doing work to try and keep the
bui l ding fromcollapsing and bringing with it its next-door
nei ghbor.

The owner, the workers, the neighbors were all
there when stuff was getting dunped under that porch. Very

clearly, there was a change in grade, and a berm The best
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exanple of that is on page 14 of our pre-hearing statenent
t hat shows what we assert to be the bermthat was put in that
shoul d not be used as part of the neasurenent.

CHAI RPERSON HI LL: Thank you. One second. Do you
know whi ch exhibit you're at?

VI CE CHAlI RPERSON HART: Exhi bit 24.

MR GQUTHRIE: It's figure 1 --

CHAI RPERSON HI LL:  24.

MR GUTHRIE: -- is what it says here. | don't
know. It's page 14 of 20.

CHAI RPERSON HI LL: Ckay.

VI CE CHAI RPERSON HART: It -- it's -- it's Exhibit
24. Page 14 of Exhibit --

MR GUTHRIE: On.

VI CE CHAI RPERSON HART: -- 24.

MR GUTHRIE: Thank you.

And if you went out and were physically at the
property, it would be really clear to you, because there is
a retaining wall. This little green line at the north end
of the property shows the retaining wall. The retaining wall
Is sonmething |ike seven feet below the first floor.

There's a huge gap there that they have basically filled in

with fill to nmake it look |ike the natural grade was
significantly higher than it was. And none of the other
properties along this row have cellars; they all have
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basenents.

ANC 1C has taken the position in front of the
Zoni ng Conmm ssion that we should elimnate this ridicul ous
di stinction between cell ars and basenents and just tal k about
habi t abl e space. If it's habitable space included in the
FAR, if you need to add to the FAR, that's fine. But the
Zoni ng Conm ssion has not taken that position at this tine.
It certainly would keep us from having to spend our tine
danci ng on the heads of pins the way we do over the inches,
nmeasures, to determ ne whether or not you get to build an
extra entire story.

We believe that this was mani pul ated. W don't
care who mani pul ated it, because the questionis, within the
|l ast two years before that, what was the actual surface
there? And it's quite clear that a huge anount of dirt was
put in there to change the grade so that the benchmark
they're using and that was indicated in the survey, which
happened after the fill was put in, is not an appropriate
benchmar k.

And if you don't have the appropriate starting
poi nt, any neasurenent that you indicate is suspect. They
have not used the right starting point, and that seens to us
very clear.

What | don't understand about this entire case is

that, to ne, the application of regulations in the D strict
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Is a three-legged stool: you have the self-certification of
devel opers who are expected to be honest and strai ghtforward
when they put their docunents in; you have nei ghbors who are
supposed to be vigilant and point out to DCRA if there are
probl ens; and you have DCRA that is supposed to be enforcing
the rules as witten. In this particular case, | can see
absolutely no effort by DCRA to ascertain what the truth of
the matter was. And | find that really appalling.

l'"'m not getting paid. The neighbors aren't
getting paid. Presumably the developer wll get paid
eventually. But the person who is supposed to be there and
supposed to be providing the scrutiny and neking sure that
the regulations are being conplied with is DCRA, and that's
not happeni ng. And ANC 1C is very unhappy about this
conti nued process of DCRA sinply accepting the word of a
devel oper for the facts, instead of doing any independent
inquiry. And it would take mnimal inquiry to determ ne that
t he docunents that were submitted were in error in their
di mensi ons.

We woul d ask that the Board, who's in a position
to exert sone influence on DCRA and how they are conducti ng
t hensel ves, hel p the nei ghbors make sure that these rules are
enf or ced.

|'"d cede the rest of ny tine to M. Rueda, who

w ll be tal king about the technical aspects. But we feel
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very strongly about this on ANC 1C. |t was a unani nous vote.
And we continue to be concerned about the failures of DCRA
in enforcing the clear rules and regqulations that are
supposed to be applied to everyone, and they don't seemto
be. Thank you.

MR. RUEDA: Thank you, Ted.

Chairman Hill, nmenbers of the Board, | guess |I'm

alittle bit trying to figure out how I'm going to present

the information that | prepared for you. So I'mgoing to
start. |'"'m going to probably intercede to respond to
Chai rman May's -- Conmm ssioner May's, excuse ne, questions.

But | wanted to at |east start off in addressing the grade
mani pul ati on that we're tal ki ng about.

We've prepared a -- an exhibit inthe -- in--1in
the -- in our pre-hearing statenent, Exhibit D, which is the
cited diagramthat you just -- that M. -- Chairman GQuthrie
had just nentioned. W also have prepared, which I'll go
into later, a survey that neighbors on 18th Street
comnm ssi oned specifically to address the two properties that
are at issue on our bl ock.

So as you may know fromthe pre-hearing statenent
that we submtted, | ama resident of this block. | amvery
famliar wwth this property. |I'mfamliar with the ins and
outs, given that we had a prior developer that failed to

convert this property into four condos. So, you know, we've
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been around -- we've been around this a few tines.

But regardi ng t he buil di ng hei ght specifically for
this project, we have the exhibit before you. The grade was
altered two nonths before submtting the application for
permt, which was in May -- end of My of 2018. They
I ncorrectly represent the grade under the porch as existing
and natural. The grade was nodified unlawfully to nodify the
bui | di ng hei ght and the story count, which they wanted to add
an additional story, but is not represented in the permt as
It was read off as part of the statenent by M. My.

The grade adjustnents happened when ownership
transferred to the new owners, Capitol Partners, LLC The
ANC s reply in the pre-hearing statenents provide the
timeline of events that documents how the -- how the
alterations affected the approval. The new berm was
installed at the building, under the porch, on March 24t h,
2018. Two nonths |ater, the property owner submts the
application for additional alteration and repair, on My
29t h, 2018.

A week | ater, on June 4th, the adjoining nei ghbor
sent comments to the property owner, chal | engi ng
representati on of the buil ding-hei ght nmeasuring point and t he
alteration of the rooftop el enents, anong other things that
wer e corrected.

Then four nonths after that illegal bermwas added under the
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porch, the property owner contracted a surveyor on August 4th
tocertify that theillegal bermwas a natural existing grade
that's used by DCRA in its pre-hearing statenent.

It's not true. That berm changed the natural -
grade condition and rai sed the BHVWP | ocati on on the draw ngs
at least four inches higher -- 14 inches higher than
previously existed at the mdpoint of the facade. Thi s
change not only msneasures the building height but, nore
I nportantly, it msrepresents the building as a three-story
bui | di ng over a cellar.

It's actually four stories.

Now, | wanted to interject here because
Comm ssioner May is correct. We've had a |lot of issues
trying to understand where the zoni ng adm ni strator neasures
t he bui |l di ng- hei ght neasuring point, whether it's under the
porch in a situation like this, or at the face of the porch.
So as a result of that, when we did our analysis, we |ooked
at the conditions at the face of the porch, by using a
surveyor that we contracted. Ri ght, so we conmm ssioned
Andr ew Husbands, who's a certified D.C. surveyor, to conduct
a survey, and he docunented all the points across the face
of that porch. And fromthat, we -- we showed the green |ine
that's the existing grade at the face of the porch.

COW SSI ONER MAY: |Is -- is that actual survey in

the record?
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MR RUEDA: It is.

COW SSI ONER MAY:  Can you point nme to the nunber

of --
M5. RUEDA: It's -- it's Exhibit K --
COW SSI ONER MAY:  Okay.
MR. RUEDA: -- in our --
COW SSI ONER MAY:  Yep.
MR. RUEDA: So we were able to determ ne that at
the face of the porch you had a -- a building-height

measuring point, elevation, of 138.75. Now, that has to be
taken in considerationinrelationto the floor and -- or the
ceiling, which we've represented on this drawi ng, but | don't
want to get hung up on the nunbers right now.

What we -- what we did do is we al so conpared the
BHWP that we determ ned at the face of the porch -- we also
did a determ nati on under the porch by taking the high point
and the | ow point at the face of the building, since we can't
measure underneath the porch w thout trespassing.
The average of the high low -- high point and | ow point is
actually two i nches higher than what we found at the face of
t he porch. And we did use that higher elevation when we
determ ned that the lower level is a basenment and not a
cellar. And when neasured to the ceiling, which, using the
-- the Applicant's draw ngs, we determ ned was at 143.33 --

this is all in relation to sea level -- we found that the
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basenent -- excuse ne; we found that the neasurenent fromt he
ground under the porch, as an average, was four-foot-four-
and-a-half to the ceiling of the lower level. Now, if you
take that fromthe face of the existing porch, that actually
I ncreases the neasurenent to four-foot-six-and-a-half, give
or take.

So the ANC obviously did its honework, did
anal ysi s based on what they could ascertain based on visual
I nformation of having seen the condition of the porch prior
to the installation of this berm We docunented it with
phot ographs in June, showing the newforeign fill, which is,
you know, red in color, conpletely different from anything
el se on the block. W show photographs in Septenber when
they were again onsite mani pulating the grade. And DCRA is
now trying to suggest that only changes happened after the
survey was done, after the permt was filed. |t doesn't nake
sense to us.

How do we know this grade was altered? W saw
them do it. There was four separate neighbors that
W tnessed, on March 24th -- it's a Saturday -- 2018. We
texted about it. W went out inthe alley to look at it and
we were able to see that they were taking fill fromthe back
of a pickup truck and putting it under the porch.

DCRA' s position is that these grade nodifications actually

happened after the survey is just not true.
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On the sane day, March 24th, M. Schwartz, the

adj acent property owner, was visited by the prop -- by the
subj ect property -- the developer; visited her, introduced
hinself to them she and her husband. And at the sane tine,
you've -- hear testinony fromthe owner that he denies any
know edge of work being perfornmed before Septenber.

It doesn't really matter. Because of the way that
the regulations are witten, B100.2 stipulates that the
est abl i shed el evati on of t he gr ound, excl usive of
| nprovenents or adjustnents to the grade, made in the two
years prior to applying for a building permt -- natura
grade may not include manually constructed berns or other
forms of artificial |andscaping.

W're not talking about an inch or two of a
change. W' re tal king about, at the furthest extrene of the
property -- because you have to renenber these properties on
18th Street all step -- they all have between 24 and 30
I nches of difference between each property. R ght? So if
you go to the site right now, you | ook under that porch,
you'll see that the grade from M. Schwartz's property
extends all the way |evel across the |ower property, which
used to be two feet Iower. So, obviously you have sone sort
of change that's happened, and we saw when it happened. It
was in March.

W notified DCRA and the devel oper repeatedly,
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over the course of the year, that these changes had happened.
DCRA ignored any consideration of the technical objections
that were raised by the adjoining property owner. This is
not what they're tasked to do. They're supposed to take a
position on this, and they never did. They forced us to cone
here before you today to argue whether or not the BHW shoul d
be taken before the bermwas installed or after the bermwas
Installed. And we argue that it should be taken before the
berm was i nstall ed.

And in the absence of having clear information of
what that condition was before, we ask that you | ook at our
anal ysis, which is pretty thorough in terns of saying, hey,
here's a survey, here are the elevations across the face of
that. And we can tell you that the surveyor said that at the
mddle -- at the mddl e of
the -- of the face of the porch, you can determne, from
either side of the steps, that that elevation is 138.75.

I"'mnot sure if you need ne to wal k through how
you do the math to get to whether it's a basenent or a
cellar, but suffice it to say, | think that the diagramis
fairly clear.

VI CE CHAl RPERSON HART: | -- | do have a question
about sone of this. The part that |'mtrying to understand
about this particular drawi ng that you're show ng here --

under st and ki nd of where you're -- howyou -- how you got the
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-- the nunbers. What | don't understand is where're you
saying that the Applicant -- the -- the -- the owner is --
I's measuring from because there's a -- in -- a neasurenent
that is here -- oh, sorry. [I'll use a different color.

MR. RUEDA: Do you -- do --

VI CE CHAl RPERSON HART: -- that's -- that's here.
Do you see -- see down the --

MR. RUEDA: Oh, yes.

VI CE CHAI RPERSON HART: It's show ng up?

MR. RUEDA: Yes.

VI CE CHAI RPERSON HART: Ckay. So their
measurenent is show ng here. You're show ng a neasurenent
that's up here, right, that's -- that's show ng that -- that
upper level, whichis alevel that's higher than what -- what
that is.

But |'mnot exactly sure what that's supposed to be telling
me, because it's not what the owner

IS -- 1s saying that they're neasuring from But you're,
li ke --

MR RUEDA: No, they are saying that's where
they're neasuring from

VI CE CHAI RPERSON HART: Wll, but that's not --

well, then this drawi ng should be --
this -- this neasuring point, which | -- which -- this one
here should be at that level and it's not. So | don't
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understand why that's not -- they're not the sane. You see
what |'m-- what I'm-- what |'magetting to?

MR RUEDA: | -- | don't follow you. But what |
can tell you is --

VI CE CHAI RPERSON HART: Ckay, SO --

MR. RUEDA: Oh, go ahead.

VI CE CHAlI RPERSON HART: Wiat |'m -- what |'m
trying to figure out is -- there's a nunber that's right
her e.

MR. RUEDA: Yes.

VI CE CHAI RPERSON HART: | circled it. GCkay? That
nunber says 34 and -- 34 -- 34 feet, 11 inches. That
measures fromhere to the top of their building.

MR, RUEDA: All egedly.

VI CE CHAI RPERSON HART: | amtelling you what this
drawi ng i s show ng ne.

MR. RUEDA: Thank you.

VI CE CHAI RPERSON HART: Ckay, so the draw ng shows

me that.

MR. RUEDA: Yes.

VI CE CHAI RPERSON HART: Ckay? So what you're
telling me is that the drawing is -- and | understand you're
-- that you -- you're disputing that; | -- | get that. Wat

| don't understand is why don't the nunbers -- why don't the

-- either of the Iine that you've drawn, which are here and
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here, why don't either of those drawing -- either of those
lines equal to what they are saying is their -- their --
their measuring point is actually lower than the red |ine
t hat you have and hi gher than the green line -- or blue |ine
that you have, and I'mjust trying to figure out why that's
not consistent, why that's not the sane.

MR. RUEDA: Ckay, so, graphically this draw ng has
| ots of errors interns of it's not to scale. Okay? So what
| did, so you understand, is that | established that purple
line, the ceiling of the lower |level, as the benchmark for
which this drawing is -- is made from Ckay? In fact, the
first floor is the benchnark, because | used the five-foot
first-floor neasurenent that they have there, which is off
of the existing grade. Right? And they're saying that
that's five feet fromthe existing grade. GCkay? But their
section shows, fromthe grade to the floor, a nuch different
di nension. And they have the di nensi on shown as t hree-foot-
two-and-a-half fromthe -- fromthe BHW that they use, to
the ceiling.

So -- so you'll have to rely on the marked-up
I nformation as being graphically correct and representative
of the differences in the nunbers, even if you see that the
exi sting-grade BHW at zero. |It's really not where it is.
You'd have to use their section to be closer to what they

actual ly use.
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So this is all about charting the information.
And | -- charting the information from the survey, right,
whi ch has the ceiling of the |ower |evel at 143.33. And you
can determne that by -- you take the thickness of the fl oor
assenbly, you subtract it from 144.5, which is -- which is
the -- the benchmark of the floor, and then you -- you just
use the different BHWs. Right?

So you have the -- the BHW at the top of the
berm which is 140.10; right? That gives you a ceiling
di mensi on of three-foot-two-and-a-half to the cellar. The
red information is the owner's information. The red
information is not correct.

When you neasure to the blue information, that's
the interpreted -- that's the information interpreted by the
ANC, based on the high and | ow neasurenents at the face of
t he buil di ng. So the BHW determned at the face of the
bui | di ng, as an average between the high and | ow points of
the property Iline -- returns a -- a BHW-to-ceiling

measur enent of four-foot-four-and a half i1 nches.

Now, to answer Conm ssioner May's question: |f
you |locate -- which | obviously, for purpose of this
di scussion, will say that that is -- that was a -- we've

nmeasured at the face of the porch for this exact reason
because we -- we think that, even if it's not properly

considered by the -- by the Zoning Admnistrator, it does
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tell the story of where the grade was under the porch,
because these porches were all designed the sane way. Those
por ches underneath had wi ndows -- this property does not --
that extended the grade at that platform -- at that md-
| evel , which we're showing there in green, right, at the face
of the porch woul d extend back under the porch.

So we were trying to present sone context for the
Board t o understand where the grade was. And what we -- what
we know -- what we know is that the grade was not altered in
front of that porch; it was only altered under the porch.
Right? So we know that the truest representation of the
existing grade is at the face of that porch.

And so using Conm ssioner May's argunent, it's
| ogi cal to conclude that inthe -- in the -- you know, in the

face of not having actual information before the berm was

Installed, that you could confortably rely on the -- the
grade at the face of the porch, which is five-foot -- |I'm
nmeasuring to the floor because -- anyway. |It's five-foot-

ei ght rather than five-foot-six, whichis what it was before,

to the floor |evel. Now, if you subtract one-foot-two for
the floor assenbly, you're -- |I'm confusing you.

So the bottomline is -- is that we believe that
the nore -- the nost restrictive condition at the face of the

porch is anple to describe the | ower | evel as a basenent and

not a cell ar.
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The concl udi ng thoughts | have, unless you have
gquesti ons about the grade neasurenents --

COW SSI ONER MAY: | -- | have one question. |
mean, is -- has any of this been built at this point?

MR RUEDA: No, sir.

COW SSI ONER  MAY: No, it hasn't been built.

MR. RUEDA: Only the berm

COW SSI ONER MAY: Right. Well, yeah, and they --
and they fixed the roof, right? D d sonebody -- sone point,
sonebody fixed the roof?

MR. RUEDA: There was a -- there was
a -- the roof had -- basically, the roof had been renoved
illegally in 2015. So, yeah. So DCRA in March --

COW SSI ONER MAY:  Put a roof over it.

MR, RUEDA: -- put a roof over it.

COW SSI ONER MAY:  Yeabh.

MR, RUEDA: Yeah.

COW SSI ONER MAY:  kay.

MR, RUEDA: So as a concluding thought, if we're
not going -- if you don't want to talk, great. W do have
I ssues with the restored elenents, which, you know -- M.
LeGant and nyself nmet in June of |ast year, at the end of
June, June 23rd, specifically to talk about [ots of projects

and | i near hei ghts, where architectural el enents are becom ng
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an issue, and how they're interpreted, what's going to be
enforced by DCRA.

And in this case, because we had a |Iegal
denolition, we wanted to know is DCRA going to make them
restore the conditions or are they going to just sort of
allow themto nove forward.

The answer cane back pretty clearly. The architectural
el ements needed to be restored. They were not shown t hat way
until two nonths after we filed our appeal. They finally
changed and it showed one dorner. And instead of replacing
the dornmer that was there, they're -- they're -- they're
repl acing a dorner --

they're -- they're mrroring their design based on a
different dornmer up on the -- up on the bl ock.

If you are okay with that, that's fine with us,
but we should point out that the restoration that they're
proposi ng includes asphalt -- you know, the cheapest-grade
construction asphalt shingles and a dorner that seens to | ook
i ke, you know, what's -- what's up on the block further.
But there's no dinensions or anything to suggest that, you
know, DCRA can go back and enforce that the -- that the
architectural elenents were restored properly.

So we would like to have sone assurance that
they're going to be held to sone standard, you know,

regardi ng these architectural el enents.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113
COW SSI ONER MAY: Are -- are the rest of the

bl ock, the shingles, all slate?

MR, RUEDA: They're not all slate. They're nostly
slate or slate-Ilike replacenents.

COMM SSI ONER MAY: What -- what --
where -- when they're not slate, what are they?

MR. RUEDA: The recycl ed-rubber EcoStar kind of

roof i ng.

COW SSI ONER MAY: Ckay, so it's, yeah, slate-
li ke.

MR RUEDA: It's recycled rubber, but it | ooks
l'i ke sl ate.

COW SSI ONER MAY:  Yeah. Exactly.

MR, RUEDA: Yeah.

COW SSI ONER MAY:  Okay.

MR. RUEDA: So anyway, | just -- | --
| -- you know, | -- | really had tried to avoid a di scussi on
about the nunbers because | think that these things can

becone very tedious. But what | can tell you with authority
Is that a bermwas installed of significant size, especially
since he had, like, four or five guys working off the back
of his truck to put dirt under there. It was eroding in as
early as June, and they had to go back in Septenber to
stabilize it and reshape it so it was higher up on the -- on

the face of the building. It's a disingenuous effort to
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basically add an additional story that's not permtted under
the regul ati ons.

This is a three-story zone. It was changed that
way i n 2015 under Zoning Conmi ssion Order 15-09. DCRA has
been reluctant to enforce sone of these things in our
nei ghborhood. | think that they're getting the picture that
we care about the nei ghborhood, care about, you know, keepi ng
the integrity of the artificial elenents. And we care about
density at this point, in spite of the fact that this used
to be an R 5-B nei ghborhood; R -- RA-2.

COW SSI ONER MAY: | -- | have a question. So,
| nmean, you do understand that, because this is under the old
rules --

MR. RUEDA: Yes.

COW SSI ONER MAY: -- that they could manipul ate
the ceiling height in the basenent or cellar so that it is
very clearly a cellar; right?

MR, RUEDA: It depends on at what point in tine
you were talking to DCRA. But yes, | understand that. That
Is exactly why, in fact, Ted and nyself and anot her nenber
fromthe ANC went to OPto try to shore up the | anguage that
now is neasuring to the floor, and also restricting the
novenent of fl oors.

COW SSI ONER MAY:  Ri ght.

MR. RUEDA: Right? So those things we had -- |
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don't know if we had a direct hand in them but we sort of
had an indirect hand in shaping that |anguage, because we
were seeing that happening, you know, far too often.

COW SSI ONER MAY:  Right. Yeah.

MR. RUEDA: So -- so, yeah.

COW SSI ONER  MAY: It's happening in a lot of
pl aces, but it -- it certainly was part of the -- big part
of the discussion of the Zoning Comm ssion. And that's why
we -- you know, we made those changes, because of that
mani pul ation of the ceiling height. And we were seeing
really extrene exanpl es of peopl e droppi ng the ceiling hei ght
by, you know, two feet or two --

MR, RUEDA: But --

COW SSI ONER MAY:  -- two --

MR, RUEDA: But previously it was always to the
structure, and at sone point that |anguage sort of kind of
went out the w ndow and --

COW SSI ONER MAY:  Yeabh.

MR RUEDA: -- DCRA was starting to allow what
you' re tal king about, which was --

COW SSI ONER MAY:  Yeah.

MR, RUEDA: -- kind of outrageous.

COW SSI ONER MAY:  Yeah. | nmay have overstated
that alittle bit. Maybe not two feet. But it was dropping

a lot, dropping --
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MR, RUEDA: What | neant by two feet was that the

fl oor sand was --

COW SSI ONER MAY: No, no, no, | was --

MR RUEDA: -- two feet.

COW SSI ONER MAY: -- | was -- yeah. Yeah. Ckay.

MR RUEDA: Yeah, that's what | was --

COW SSI ONER  MAY: Ri ght. That's what | was
t hi nki ng was --

All right, well, that was -- that's it for ny
gquestions at the nonent.

VI CE CHAI RPERSON HART: So just to follow up --
|"'msorry. So just to follow up on actually a question that
| had -- | was thinking about earlier. So the information
that you have that kind of describes -- or shows that there
was this earth added is that you -- you have sone enuail s that
ki nd of say what -- you know, from various people that were
i n the neighborhood. There aren't any photos of that

actual ly taking place. And -- and do you know what type of

-- kind of earth was underneath this -- the porch, prior to
the March 24th date? And I'm-- I'mjust trying to kind of
get to a -- okay, right nowit's -- it's -- | mean this a --

MR, RUEDA: So -- so this is the nodified

condition in June.
VI CE CHAlI RPERSON HART: Yeah. That's what |'m

saying. So -- but we don't -- you don't have anything that's
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prior to the -- the March 24th --

MR RUEDA: | didn't anticipate --

VI CE CHAI RPERSON HART: | -- | -- | --

MR. RUEDA: -- and took photographs, no.

VI CE CHAI RPERSON HART: -- understand. |'mjust
-- I"mjust asking --

MR. RUEDA: This is --

VI CE CHAI RPERSON HART: -- if you had anything --

MR. RUEDA: This is what it | ooked
like -- thisis what it |ooks |ike next door and up the bl ock
alittle bit. This is what it |ooked like -- this is what
It |ooks Iike all up and down the bl ock, what you're seeing
t here.

VI CE CHAI RPERSON HART: So the -- by -- by
extrapol ation, that this woul d be expected to be underneath
this particular --

MR RUEDA: Well, | cantell you that that's what

| saw before --

VI CE CHAI RPERSON HART: l'"m just saying that
that's --

MR. RUEDA: -- yes.

VI CE CHAI RPERSON HART: -- that's what that --

that's what you're --

MR. RUEDA: That is --
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VI CE CHAI RPERSON HART: -- that's why you're

showing these is -- is that we are supposed to be saying,
okay, well, this is kind of what's happened before, so this
Is also -- in other sites, this is also what we woul d expect
to see underneath this -- this -- porch as well?

MR, RUEDA: And -- and I think you should find it
odd that you woul d find a perfectly mani cured grade under the
porch in a building that's been vacant for the last five

years. So yes, | do think that that --

VI CE CHAl RPERSON HART: Yeah, well, | mean --

MR, RUEDA: -- it shows a little bit of excessive
tensions --

VI CE CHAI RPERSON HART: | --

MR. RUEDA: -- to an area that --

VI CE CHAI RPERSON HART: No, | -- | -- 1
understand. |'m --

MR. RUEDA: Yeabh.

VI CE CHAI RPERSON HART: -- just trying to
understand what information that we're -- we're --

MR. RUEDA: | apol ogi ze.

VI CE CHAI RPERSON HART: -- to be using to --

MR. RUEDA: | understand; yes.

VI CE CHAI RPERSON HART: No, no, | -- | understand
It. I'"mjust trying to understand the information that we're
supposed to be using; one of themis the -- the survey that
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you did, which is post this -- the survey that you all --
t hat the nei ghbor hood conducted, which is June, did you say?

MR. RUEDA: No, we ended up getting it, like, at
the end of the year |ast year.

VI CE CHAl RPERSON HART: |'msorry, it was February
of this year

MR. RUEDA: This year. That's right. Sorry. |
asked for it.

VI CE CHAl RPERSON HART: No, that's fine.
| just wanted to -- | was trying to renenber when all these

dat es wer e happeni ng.

But that was also -- that was also after all of
the earth was -- was -- has been added to this. And I'l| get
to the owner about -- asking them about this as well. But
"mjust trying to understand that's what you're -- you're
also noting is that these -- this is where you see
the -- this is how you have cone to this understanding is by

ki nd of putting together sone information that is direct but
It's not prior to the March date -- March 2018 date, which
| understand. |I'mjust -- I'mjust making sure that | under
-- that I -- 1 got the information from-- fromwhat you're
-- what you have presented and what you've included in the --
in the record to date.

MR. RUEDA: What |'d like to -- what I'd like to

sort of clarify for youis that the -- the -- the nature of
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the survey, while it was two different properties on 18th

Street -- the nature was exactly to address Conm ssioner
May's point, which is, | wanted to understand what the --
what we could neasure that we knew -- that we know exi sts.

It was not touched. Right? So that's why we did that. You
know, we wanted to be able to give you a conpari son and say
there's no way that there's, like, an additional two feet of
earth underneath this porch, which, you know, at the extrene
points it's -- it's alnost 27 inches of difference, but at
the mdpoint it's -- it's 14. R ght?

So again, using an average which coincides wth
exactly the landing |l evel, which is what you woul d expect if
you wal ked up and down the street, every landing |evel
extends under the porch at the sanme approxi mate el evation,
give or take, you know, couple of inches.

VI CE CHAI RPERSON HART: Ckay. Thank you.

MEMBER JOHN: Chair, | have a question.

So on t hi s phot ograph, coul d you show ne where t he
BHMP, according to your survey --

MR. RUEDA: On the photograph?

MEMBER JOHN: On the photograph. ['"'m try --
there's a tree right here, which to ne as a | ayperson | ooks
like it could be the natural grade, right there. So where --
where woul d you put the BHW on this -- on this slide?

MR, RUEDA: | --
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MEMBER JOHN: I'mjust trying to
marry --
MR RUEDA: | -- | -- | --
MEMBER JOHN:. -- your --
MR RUEDA: -- | understand, and | don't know how

to do that, | guess. Maybe in this photograph right here --

MEMBER JOHN: Wi chever phot ograph --

MR. RUEDA: The -- where the -- where the cursor
I's, right, you could -- fromthe survey, | can tell you what
the elevation is of that landing at the face of the stair.
But the BHWP that | interpreted was taken from neasurenents
on either side of the stair, at the face of the porch. So
you -- | can't point toit, is what I'mtrying to say.

But it's not substantively different fromthe face
of that stair, at the | anding.
It -- you know, it mght be -- it mght be an inch |ower.
It mght be the sane. | -- I -- 1'"d have to look at the
survey to figure that out.

But -- but that is where, in ny mnd,
at -- at that face, at the mdpoint of that stair, at that
| anding, that is the BHW. And -- and if you count stairs
al one, right, if you count stairs al one, you're going to have
way nore than enough if you use ei ght inches, whichit's nore
than eight inches. But if you use a conservative nunber of

ei ght inches per stair, you're going to be at 64 inches to
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that first floor. GOkay, but | knowit's nore, because | have
actual survey information to help ne. But just as a -- you
know, when you go by projects, you can interpret stuff
t hrough counting bricks or counting stairs.

MEMBER JOHN: Can you go back to the slide that
shows the new dirt being put in -- or that was put in?

MR. RUEDA: So -- okay. W photographed under the

porch, basically -- on June 2nd is |like three days after |
saw the drawing. So it's, like, I knew what they were doing
at that point, because | sawtheir drawings. R ght? | knew

what they were going -- what they were alleging.

And we | ook under the porch; you could see that
It had al ready eroded. This work was done in -- in March,
but it was already eroding to the point where they had to
cone back in Septenber. And see -- here you can see, again,
at the face of the -- of the retaining wall, you can see all
the pink dirt washing over the top of it. You can see it on
the alley level. And then on Septenber 1st, we saw the guy
cone again. He brought sonme gravel. He brought sone nul ch.
He brought nore than three buckets of gravel, but that's what
we phot ographed. And he -- he stabilized the bermand shaped
It so that it reached higher.

Now, if you |l ook at the testinony -- the statenent
fromM. Schwartz, she wote a statenent that's included as

part of our pre-hearing statenent, and she followed up, as
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did three other neighbors, with an affidavit talking about
t he work that happened under the porch. W submtted a reply
on Monday.

The exhibit included in the pre-hearing statenent
-- 1 can pull up -- because it has additional photographs.
And here you can see, you know, additional buckets of gravel,
as opposed to the three that, you know, the property owner
thinks that is a mnor adjustnent. You can see the worker.
You can see the nmulch there. And you can see him working
under the porch here.

So we know it's from Septenber. W know t hat --
that what they had to do was to ensure that the neasurenents
that they had shown on their application could be
subst anti at ed.

MEMBER JOHN: Do you have any phot ographs fromt he
March 14 time frame -- March 24t h?

MR RUEDA: No, | don't. So -- but | do have
sworn testinony. |If that's not good enough for you, |'m not
sure what else | can do.

MEMBER JOHN: Thank you.

MR. RUEDA: You're wel cone.

CHAI RPERSON HI LL: Ckay. Let's see. So if we

could now go ahead and let the -- I'mgoing to start wth
DCRA first, | guess, ask any questions that they have of the
Appel | ant .
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MR RUEDA: | -- | apol ogize for not --

CHAI RPERSON HI LL:  Sure.

MR, RUEDA: Ms. Schwartz, the property owner, is
-- the adjacent property owner is here, and she did tell ne
-- she just whispered in ny ear --

CHAI RPERSON HI LL:  Sure.

MR, RUEDA: -- why she didn't take photographs,
and she says it's because it was the Sabbath and they're not
all owed. She's -- she observes the Sabbath, and they don't
use electricity.

CHAI RPERSON HI LL: That's okay. She -- we can --
| nmean, she can cone testify. | -- actually, | guess you're
ki nd of making a swi nm ng pool right now D d-- did she not
want to cone forward and just give testinony?

MR. RUEDA: At the appropriate tine.

CHAI RPERSON HI LL:  Sure.

MR. RUEDA: Sure. \Wenever you want.

CHAl RPERSON HI LL: Ckay, well, we have -- | nean,
you're now -- | nean, what | was trying to do was do the 20
m nutes so that | got your presentation and any w tnesses

that you mght have. And so, you know, you basically got
your 20 mnutes. And so |I'll go ahead. And now you have
testi nony from how many w t nesses?

MR. RUEDA: | have -- | have --

CHAl RPERSON HI LL: Yeah, the button. Sorry.
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MR, RUEDA: So the -- the sworn testinony |

presented is signed affidavits.

CHAI RPERSON HI LL: Cot it.

MR, RUEDA: Ms. Schwartz is here to provide
addi tional information --

CHAI RPERSON HI LL: Got it. OCkay.

MR, RUEDA: -- in support of --

CHAI RPERSON HI LL: Ms. Schwartz, will you conme on
forward, please, just since -- since it'd be odd for M.

Rueda to provide your testinony about what he just provided

testi nony about. So | know you did get sworn in earlier
correct?

M5. SCHWARTZ: | did.

CHAI RPERSON HI LL: If you'd just introduce

yourself for the record.

M5. SCHWARTZ: Sure. |'m Stephanie Schwartz. |
live at 2918 18th Street Northwest, which is the adjoining
t owmnhouse to 2920 --

CHAI RPERSON HI LL:  Ckay.

M5. SCHWARTZ: -- 18th Street.

CHAI RPERSON HI LL: Okay. And the testinony that
you just gave -- or what you just told M. Rueda to tell us,
could you just please tell us again?

M5. SCHWARTZ: Yes. My husband and | are

observant Jews. We observe the Sabbath, which is Friday
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eveni ng at sundown t hrough Saturday ni ght at sundown, and we
don't use electricity or drive or engage in business on
Saturday -- Jewi sh Sabbath. So | -- | would not be able to
take pictures of sonething occurring in ny neighborhood --

CHAI RPERSON HI LL: Got it.

M5. SCHWARTZ: -- on a Saturday.

CHAI RPERSON HI LL: Ckay. AlIl right, great. Thank
you.

Al right. So is there anything else that the
Board has any questions for, for the Applicant's -- |I'm
sorry, for the Appellant's presentation, at this point?

(No audi bl e response.)

CHAI RPERSON HI LL: Okay. Al right. Thank you.
And if you wouldn't mnd turning off the mc. Thanks. It
feeds back if nore than one is on.

So, DCRA, do you have any questions of the
Appel | ant ?

M5. LORD- SORENSEN: Just one qui ck question.

CHAI RPERSON HI LL:  Sure.

MS. LORD SORENSEN: M. Rueda, just to clarify;
when you cal cul ated the grade, right, for -- and -- used that
I nformation for the BHW, you started at the front of the
porch; correct?

MR RUEDA: As | tried to explain,

the -- the analysis that we did conpared the average grade
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at the face of the building,

right -- and we conpared that to the average grade of the
m ddl e -- excuse ne, the mdpoint grade at the face of the
por ch. Ckay, so we conpared those two to be within two
i nches of each other, and we used the -- the -- the nore
conservative, the |l east -- we used the higher BHW to confirm
that the | ower |evel was a basenent.

M5. LORD- SORENSEN:  No further questions.

CHAI RPERSON HI LL: Okay. Does the property owner
have any questions for the Applicant -- or Appellant, |
shoul d say?

M5. MAZO  Sure. | just have a coupl e questions
of clarification. So M. Rueda and Ms. Schwartz, you al
have -- have stated, and now very recently, very vociferously
and very affirmatively, that there was a very |arge grade
change in March. However, M. Rueda, |'m confused because
you al so indicated that the pictures you showed were in June
and that they docunented a significant runoff. | s that
correct?

MR. GUEDA: The phot ographs speak for thensel ves.
| made an assunption that there was runoff, yes.

M5, MAZO Wl l, no, the photographs don't speak

for your -- for thenselves. You indicated that you -- in the
phot ograph, that there was a significant -- that in -- in
your observation, that there was a runoff. | nean, | don't
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-- | don't knowif the photograph shows -- there's no runoff
| see in that photograph; it's just a picture. So --

MR. GUEDA: | can explain.

M5. MAZO Wl I, but ny question, though, is that
you al so agree that the property owner's survey was prepared
I n August, correct, and so it woul d be based on t he neasuri ng
poi nt as determ ned in August, correct?

MR. RUEDA: The application was filed in My.

M5. MAZO Right, but you --

CHAI RPERSON HI LL: Oh, now |'mjust --
| -- it's okay; I'"'mjust trying to understand the question.
What' s your question --

MS. MAZO My --

CHAl RPERSON HI LL: -- Ms. Mazo?

M5, MAZO. My question is -- is that they have
made t hese al |l egations that there was sonewhat -- sone | arge
anmount of fill that was provided in March, okay, and then the

pictures that they showare in June, but thenit's also clear
that the survey was filed in August. And they have indicated
that there's runoff between whenever the fill was provided,
whet her or not it happened in March, and then when these
phot ogr aphs were shown in June. And so ny question here is
how -- how are you aware of how much fill was provided in
March if these pictures are in June and then the survey was

I n August ?
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MR, RUEDA: So what | tried to explain was that

we used anal ysis of the existing grade conditions that we do
know, and | relied on ny recoll ection of the conditions under
the porch. So | can't tell you hownuch fill was, other than
by this analysis, which was conducted at the face of the
bui | ding and at the face of the porch --

CHAI RPERSON HI LL:  Ckay.

MR. RUEDA: -- and conpared the two.

CHAI RPERSON HI LL:  Ckay.

M5. MAZO  (Okay, so have you taken a neasurenent

under -- for the -- in the area under the porch?
MR RUEDA: |I'mnot allowed to, unless | ask for
perm ssion from the owner, which | assunmed would not be

given. So | didn't ask.

CHAI RPERSON HI LL: Okay, so no is the answer.

M5. MAZO  But ny understanding is you just said
that you based it on your analysis of the area under the
porch. How -- how were you abl e to nake that analysis if you
haven't been under the porch?

MR. RUEDA: So | can see under the porch, fromthe
nei ghbor's property, and we can shoot -- the surveyor can
shoot el evations, with his | aser, at the property |line of the
subj ect property, right, and at the other property line.
And on the property -- he doesn't have to step onto the

property to neasure these things, because of how nodern
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surveyi ng happens. So anything under the porch that he
doesn't have a direct line of sight to he can't neasure.

CHAI RPERSON HI LL: | understand what the answer
was. Wiat's your next question, Ms. Mazo?

M5, MAZO. Can you go back through your survey
again and explain to ne, and | guess also to the Board,
exactly what you believe to be the height of the | ower |evel,
based on your survey analysis? And -- and using the pre-17-
18 cal cul ations, which is what we are proceedi ng under.

MR, RUEDA: | -- | don't understand your questi on.

M5. MAZO. My question is -- is that the survey
you provided, as identified by the Board, has a whol e bunch
of different nunbers. So can you tell ne --

CHAI RPERSON HI LL: That was not the survey.

M5. MAZO -- or -- and the Board -- well, then --

MR. RUEDA: So you -- that's why | -- | want to
make sure --

M5. MAZO Ckay, so then this --

MR RUEDA: -- is it the survey or is it this?

M5. MAZO -- this is fine. This -- whichis --
| guess you identified as Exhibit D. But can you tell us,
based on the pre-17-18 calculations, what this, your
annotations to the front elevation on Exhibit D, is show ng
what you believe to be the difference in the height for the

| oner | evel, based on a pre-17-18 cal cul ati on?
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COW SSI ONER MAY: Before we go into this again --

| nmean, we've been through this. And if you could bring up
the section -- or the elevation again, please.

So, | nean, the -- | think the -- the Appellant
described pretty clearly that they were able to take
measurenents that are shown in blue, right: the | ow point
on the right, 137.7; the high point on the left, at 140.2.
And those were represented, the -- you know, the dinensions
that they could get, you know, fromthe outside. And they
I nterpol ated the difference between them to cone up wth a
bui | di ng- hei ght neasure -- neasuring point, for the m dpoint
of it.

So I'mnot -- can you explain to ne what you don't
under stand? Because | don't want to go through every nunber
agai n, you know, just to explain stuff we al ready under st and.

M5, MAZO |"m just trying to understand. So
they're show ng four feet four-and-a-half inches. Is that --

COW SSI ONER MAY:  Correct. Okay, yes.

ME. MAZCO Is that based on the pre-17-18
| anguage, or is that based on the post-17-18 | anguage?

MR RUEDA: So --

COW SSI ONER MAY:  Measurenents are not dependent
on the | anguage of the zoning regul ations. Measurenents are
based on what they did in the survey and what's shown in the

drawi ngs that were submtted to DCRA. So | assune that they
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got the ceiling of the lower |evel at 143.33, working from
the permt drawings. And they're -- they're --

MR. RUEDA: That's correct.

COW SSI ONER MAY: -- you know, four feet four-
and-a-half inches is the difference between the ceiling in
the -- of the | ower | evel, based on those pl ans and what they
surveyed onsite. So what don't you understand?

M5, MAZO | -- 1 would just -- would like the
Applicant -- the Appellant to explain it.

COMWM SSI ONER MAY: Was that correct?

VR. RUEDA: You are correct, yes.

COW SSI ONER MAY:  Thank you. So let's not have
to go through it again.

M5. MAZO No nore questions.

CHAI RPERSON HI LL: Ckay. DCRA, you're up. You

get 20 m nutes.

Pl ease --
M5. LORD- SORENSEN:. | just need to
grab --
CHAI RPERSON HI LL: -- on the clock, M. My.
M5. LORD- SORENSEN: -- a | aptop.

CHAI RPERSON HI LL:  Sure.
(Pause.)
CHAl RPERSON HI LL: Okay, Ms. Lord-Sorensen. You

know what we're arguing about, right?
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M5. LORD- SORENSEN: Yes. Just the --

CHAI RPERSON HI LL: Ckay.

M5. LORD- SORENSEN: -- BHWP --

CHAl RPERSON HI LL: Gkay. Geat. Thank you.

M5. LORD- SORENSEN: Ckay. So good afternoon
again, Chairman H Il and nenbers of the board. We're here
t oday because the Appellant ANC 1C cl ains that the proposed
construction at 2920 18th Street Northwest exceeds the
maxi mum hei ght for the zone. DCRA asserts that -- after
you' ve heard the testinony and revi ewed the evi dence -- that
you'd find that the zoning adm ni strator correctly approved
the permt.

So, M. LeG ant, could you tell us which zone 2920
18th Street Northwest is |ocated?

MR, LEGRANT: Yes. This is the RF-1 zone.

M5. LORD- SORENSEN: And is there a height
limtation for this zone?

MR LEGRANT: Yes, there is.

M5. LORD- SORENSEN: And what 1is the height
limtation?

MR LEGRANT: Ckay. The height limtation is
three stories, 35 feet.

M5. LORD- SORENSEN: Ckay. And are theselimts --
limtations found in the zoning regul ati ons?

MR, LEGRANT: Yes, they are.
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M5. LORD- SORENSEN:. Ckay, do you know where?

MR, LEGRANT: Yeabh. It's Subtitle E, Section
303. 1.

M5. LORD- SORENSEN:.  Ckay.

So the Appel l ant all eges that the buil ding hei ght
IS incorrect because the owner neasured the buil ding height
froma finished grade rather than existing grade. First, how
Is the height of a building neasured?

MR, LEGRANT: Ckay. So the height of the building
I's measured for the difference between the BHW | ocated at
the existing grade, to the top of the building. This is as
per Section B308.2 of the zoning regul ati ons.

M5. LORD- SORENSEN: Ckay. |'dliketo direct your
attention to the August 4th, 2018 survey that was submtted
t o DCRA. Now, based on this survey, where's the starting
poi nt for the buil ding-height neasurenent point?

MR, LEGRANT: Ckay. So consistent with the -- the
-- the neasurenent of building height that's from the face
of the building, the mddle of the face -- the -- where the
grade neets the mddle of the face of the front of the
bui | di ng.

M5. LORD- SORENSEN: And what is that nunber
depicted on the survey?

MR, LEGRANT: Yes, the nunber is 107.06 and is the

el evati on above nean sea |l evel -- nean sea level. That's --
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that's | ocated under the porch, at the face of the buil ding.

(Pause.)

M5. LORD- SORENSEN: Appel | ants argue that the area
under the porch is inaccurate because the starting point is
fromthe top of
the -- is fromthe front of the landing right here. Could
you please provide your opinion on whether or not the
measur enent shoul d have started fromthe front of the porch
versus underneath the porch?

MR, LEGRANT: So it should not be at
the -- at the front of the porch. It needs to be at the face
of the building, and this is consistent with, again, B308.2
that calls out how we neasure building height; it's fromthe
face of the building. | believe there's |language in the
zoni ng reqgul ati ons that says what the -- a -- a building face
or facade is, exclusive of appurtenances.

And so ny office has consistently | ooked at -- and
"' m not even in the subject case but, for other cases when
there are porches or stairs, landings, there's -- these
el ements can manifest thenselves in a thousand different
ways. But the benchmark, | believe, consistent with the
zoning regulations, is to be the face of the building, and
that provides a clear point in which we can establish the
BHMP consi stent with the buil di ng- hei ght neasurenent net hods

prescri bed by the zoni ng regul ations, to accurately determ ne
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what a buil ding height is.

M5. LORD- SORENSEN: And to further support what
the zoning admnistrator just told the Board, | would I|ike
to just bring to the Board's attention again the definition
for Dbuilding-height neasurenent -- or, excuse ne, how a
bui | di ng- hei ght neasurenent point is established under 11-
308. 2. And that reads, "The building-height neasurenent
point shall be established at the existing grade at the
m dpoint of the building facade of the principal building
that is closest to a street lot line."

And then when you -- there is a definition --
"buil ding facade" is defined in the zoning regs, under 11-
B100. 2, and that reads, "an exterior vertical plane, face,
or side of a building, exclusive of any permtted
projections." So it's the front space of the building.
Ckay.

kay, M. LeGant, I'd like direct your attention
to A3.2. Afewnonents ago, you nentioned that the buil ding-
hei ght neasurenent point starts underneath the porch, and so
"' mshow ng you the side el evation under the revised plans.

MR, LEGRANT: Yes.

M5. LORD- SORENSEN: Coul d you please identify to
t he Board where the buil di ng-hei ght neasurenent poi nt shoul d
begi n?

VMR. LEGRANT: Yes. Use the cursor. The end of
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the arrowthat intersects the -- where it intersects the face
of the building, it's called out consistent wth the
indication in the -- in the other elevation view, that the

107. 06 above nean sea level is the BHW | ocation.

M5. LORD- SORENSEN: And based on this particul ar
el evation -- side elevation, what is the height of the
proposed construction at 2920 18th Street?

MR LEGRANT: R ght. So it's dinensioned here as
| -- as | take the cursor and it's been noted in previous
W tness testinony, 34 feet ten-and 11/ 16t hs inches.

M5. LORD SORENSEN: And is that height conpliant
with 11 E DCVR 303. 17

MR, LEGRANT: It is, because the height limtation
Is 35 feet.

M5. LORD- SORENSEN: And lastly, the Appell ant
argues that the proposed construction calls for four stories,
claimng that the owner identified the BHW fromthe higher
finished grade. Could you -- could you first explain to the
Board -- well, let ne take a step back.

MR, LEGRANT: Yeabh.

MS. LORD- SORENSEN: So the property owner
identified the | owest level as a cellar, and it appears that
the Appellant takes issue wth that. So could you please
explain to the Board what is a cellar, or howis a cellar

defined --
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MR, LEGRANT: Right.

M5. LORD- SORENSEN: -- under the regs?

MR, LEGRANT: Ckay. So | think, as the Board is
aware, and the -- using the pre-17-18 regul ations, a cellar
Is defined as a | evel of the building which, fromtop of the
finished grade to the ceiling, is no greater than four feet.
We all know that was changed with the 17-18 regul ati ons, but
that is the operative provision that applies here. Andin --
Inthis case, therefore, based on this representation of the
submtted plan and approved plan, it illustrates that this
| onest | evel is indeed a cellar and not counted as a story.

M5. LORD- SORENSEN: And based on the revised
pl ans, what is the height fromexisting grade to the cellar
ceiling?

MR, LEGRANT: It's three -- three-foot-tw-and-a-
hal f i nches.

M5. LORD- SORENSEN: |'mjust going to take a step
back for a nmonent, M. LeG ant. Earlier, Conmm ssioner My
asked why didn't the BHW start on the porch. Coul d you

pl ease just address that?

MR, LEGRANT: Yeah. Okay, I'll reiterate.
COW SSI ONER MAY: | don't think you need to go
over that. | nean, you just answered it. Right?

MR LEGRANT: kay.

COW SSI ONER MAY: | nean, it's, it's -- the
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regul ations call for it to be from the building facade, and
the facade is defined as being absent any projections. I
mean, | would argue that that's an oversight in the part of
the regul ati ons because it kind of doesn't nake sense inthis
circunstances, but it is what it is, right? | nean, did I
m ss anything there?

M5. LORD- SORENSEN:  No.

COW SSI ONER MAY:  kay.

MR, LeGRANT: Yeabh.

M5. LORD- SORENSEN: And there's been a lot of
di scussi on about, you know, whether or not the berm or the
| andscapi ng or the grade was nani pul ated any way such -- in
any such way. Are there any sort of safeguards in place to
try to prevent a building being constructed in excess of
what's allowed in this particular zone?

MR, LeGRANT: So any departure fromthe approved
pl ans, the process of -- DCRA's building permt process
I ncl udes, after a building permt's issued, the construction
IS subject to inspection. So at the tinme of final
| nspection, those -- any change, if they build the building,
you know, taller, or they change footprint or other
representations, including the Ilocation of the grade,
devi ates fromthe plans, it woul d becone an enforcenent issue
as to the consistency wth the approved pl ans.

M5. LORD- SORENSEN: And are cellars included in
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the cal culation of stories?

MR. LeCGRANT: They are not.

M5. LORD- SORENSEN:  No further questions.

CHAI RPERSON HI LL: Does the Board have questions
f or DCRA?

MEMBER JOHN:  Yes, one qui ck question.

So, M. LeGant, if the grade was changed before
the survey, would DCRA have an enforcenent action on that
change after the building was built? | guess |'m | ooking
at -- maybe | didn't ask that right. So there's a question
about when this bermwas install ed.

MR LeGRANT: Yes.

MEMBER JOHN: March 24th or just before the
survey.

MR, LeGRANT: Right.

MEMBER JOHN: And the building height that was
used for the application was the post-March 24th grade, but
before the survey?

MR, LeGRANT: Right.

MEMBER JOHN: So DCRA woul d use t hat neasur enent,
not the neasurenent after the survey?

MR LeGRANT: Right. So --

MEMBER JOHN: I f you could clear that up?

MR LeCGRANT: Sure. Well, obviously, a key issue

Is this: |Is the owner m srepresenting the grade. And one
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of the reasons that we have a survey is to put the applicant,
the building permt applicant on record as to what is the
grade. They retain the services of a surveyor, which |I'm
sure you're going to hear nore from the property owner to
speak to that. And that surveyor affixed his or her seal
this is a representation of the grade.

If we have information fromthe ANC that no, the
grade was nani pul ated and changed, then they obviously, to
my office as well as to this Board, present infornmation that
they believe is contrary to the applicant's representation.

As | am charged to do as far as the zoning
regul ations, | have to look at all the information
before ne. And the ANC s information was brought to ne and
It showed allegations that the grade was changed, people
brought in clay or gravel or whatever. | had to go back to

the property owner and say you show ne what the grade is,

make a representation. | look at that information, and
that's where | landed, was the representation from the
property owner, to ne, illustrates where the grade point is.

They are held to that going forward wth the
approval of the building permt and that representation that
they nmust build to those plans and not have any devi ations
fromthe approved pl ans.

MEMBER JOHN: Just to followup, so you don't know

what the building nmeasurenent, building hei ght neasurenent
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poi nt was on March 25t h?

MR, LeGRANT: | do not.

MEMBER JOHN: Okay. Thank you.

VI CE CHAI RPERSON HART: Al so to follow up on that
questi on, does DCRA send out surveyors to verify information?
| mean, you're relying on the owner's representatives and t he
owner thenselves on what they're submtting to you, but
does -- is there any sort of verification that DCRA does in
any case, and what would that -- how would you get to that
point to be able to do that or to have to do that?

MR LeGRANT: So DCRA, although we have an Ofice
of Surveyor, we do not have surveyors that go out in the
field and do neasurenents. DCRA, simlar to -- separating
the grade question froma building formquestion, it is the
job of the inspectors to go out to ensure that the
construction's in conpliance wth the approved plans. If a
question arose like, wait a second, |ast week sonebody
changed the grade here and there's a dispute, ny office can,
and has, required the property owner to retain -- you know,
present i nformation, which can include retainingthe services
of a private surveyor to present information to ny office for
revi ew and anal ysi s.

At that point, | can talk with the surveyor, the
district surveyor to seeif that information appears correct.

But we rely on, basically rely on the fact that any survey
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submtted is affixed wwth the seal of the surveyor that they
are representing that as a true and accurate information.

VI CE CHAI RPERSON HART: And do you think that
there has been any -- we've been calling it manipul ation
| don't know what you want to call it, but adding earth
underneath this porch. The Appell ants are arguing that there
has been, you know, sone soil added to the underneath of the
porch, which woul d of course raise that grade and then all ow
the owner to be able to, well, kind of deal wth how to
measure the cellar and all that stuff.

So, inapproving the permt, you' re assertingthat
you are -- actually, | don't know what you're saying about
the -- what happened underneath the porch.

MR, LeGRANT: Well, | don't dispute the ANC s and
t he nei ghbors' assertion that sonething happened here where
sone gravel or clay was brought in. Ws that sonething that,
in the ANC s view, increased the elevation? Was this
repl acenent of material that was there? Was it spread out?
What | do not know personally is the before situation, before
t hese buckets of material were brought in.

| go to the property owner and say you nake a

representation of what the grade is, and | |ooked at that.
| |l ooked at what, again, was -- it was a certified survey.
It shows that and | determne that that information is

acceptable for reliance on the permt.
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VI CE CHAI RPERSON HART: Thank you.

COW SSI ONER NAY: So, | nean, | think there's
pretty clear evidence that stuff was put under there, and
it's hard for ne to believe that it was repl aci ng anyt hi ng
that was already there. And again, looking at the simlar
circunstance of other adjacent properties, it seens pretty
clear that they elevated and berned up against the face of
the building. And there are | ots of good reasons to do that.

It's not just about, you know, how you neasure the buil ding

hei ght .

But the notion that we would -- | nean, first of
all, the fact that there's been a survey doesn't nean
anyt hi ng because the surveyor was, | assune, was not charged

with finding the natural grade and neasuring to the natural
gr ade. They were just going out there to neasure the
bui | ding and gi ve grades across the site, right?

MR. LeGRANT: They, the Applicant, was tasked with

providing information --

COW SSI ONER  MAY: I'"'m not asking about the
Applicant, |'m asking what the surveyor stanped.
MR,  LeGRANT: Ckay. Well, as part of the

application, the surveyor had provided information that
I ncl uded the grade |evel.
COW SSI ONER MAY: But that's the existing grade?

MR, LeGRANT: That's the grade that surveyor saw,
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apparently, at the tine.

COMM SSI ONER MAY: At the tine.

MR LeGRANT: Yes.

COW SSI ONER MAY:  Which was post mani pul ati on,
or post addition of material, according to the testinony of
t he ANC?

MR, LeGRANT: Now that's, of course, the question
we're all here about.

COW SSI ONER MAY:  Well, right, but | nean, it's

pretty clear that stuff was put in there, right? | nean, we
saw a pictures -- we see pictures of soil that was added.
MR LeGRANT: | don't disagree that material was

brought in there.

COW SSI ONER MAY: R ght. So, but, you know, if
we -- in acircunstance like this, when material is brought
I n, have there been cases in the past where you' ve gone out
and tried to figure out what the natural grade was through,
| don't know, photographic evidence, or |ooking at the
conpaction of the soil, or anything else that could give you
hints as to what the original grade was?

MR LeG@RANT: There have been i nstances i n whi ch,
you know, simlarly, the grade -- I'mtrying to think of the
I nstances that |'maware of. At |east in one instance where
It was much nore dramatic of, you know, several feet of soi

differentiation. So that was easier to make a determ nati on.
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Wi ch that other case resulted in an enforcenent case.

COW SSI ONER MAY:  Ri ght.

MR, LeGRANT: And, | nean, the applicant having
to cone back to the Board. But it is difficult when -- to
ascertain what was the grade, you know, before.

COW SSI ONER MAY:  Ri ght.

MR LeCGRANT: If sonebody brought in a fewinches
of material. In that respect, that is one of the key reasons
why this office supported 17-18 to try to prevent such
situations going forward.

COW SSI ONER MAY:  Right. Yeah, | nean, this has
been a | ongstandi ng i ssue. | renenber back to ny first stint
on the Zoning Conm ssion, so in the early 2000s, westling
with the issue of building height neasurenment point. \Which
I's, | think, where we got the natural or existing grade --
I|'"'m sorry, finish grade or natural -- finish grade or
original grade, sonething. Watever that |anguage was.

MR, LeGRANT: Yes.

COW SSI ONER MAY: | think it dates back that far.

MR LeGRANT: kay.

COW SSI ONER MAY:  You know, inthis circumstance,
essentially what it's going to cone down to, since | think
there's clarity on where we should be | ooking at the grade,
that -- you know, the question is whether it fits the

definition of building height neasuring point. And t hat
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hi nges on whether we think the grade has been mani pul at ed.
And again, there's been evidence presented that indicates
that maybe it has.

So if we conclude that it has and that the
bui | di ng hei ght nmeasuring point -- and this is a conpletely
hypot hetical situation. But if we conclude that the grade
was mani pul ated and that, in fact, it should be neasurably
| ess than what's there, you know, or what was in the survey
fromback in March, what does that nean for you in terns of,
you know, enforcenent from here?

| nmean, are we going to have to -- you know, w ||
you be able to go out there with -- | nean, not you
personal ly but your staff be able to go out there and try to
I nvestigate and determ ne where you think the actual grade
shoul d be neasured fronf

| nmean, what does it nean, you know, if we --
because | don't -- | nean, we don't have any indication of
what it actually should be. W could certainly go by the
I nterpol ati on that was done by the ANC, but |I'mnot sure that
that's the right solution. So what would you do in that

ci rcunst ance?

MR LeGRANT: Well, if the Board were to grant the
appeal, | believe it would be in its purview to void the
permt, tell themto apply again, provide different -- or
suppl enent the information. | am not suggesting the Board
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could say -- now, that, you know, that is, in your judgnent,
that's a basenent, you know, and enforce as needed. And then
If that were the decision of the Board, then obviously ny
office would go back and, for the subject application, it
woul d no | onger be a matter right project. It would require
relief.

COW SSI ONER MAY: Wl |, they could also further
revise the project to mani pulate the height of the ceiling
or the height of the roof depending on where the building
hei ght neasuring point canme out, whether they could have
habi t abl e space on the top floor and things |ike that. But,
| mean, this is close enough where they could tweak a few
things here and there and still have a matter right project,
| woul d think.

MR, LeGRANT: | would have to | ook at any revi sed
application.

COW SSI ONER NMAY: Oh, of course. O course.
Yeah. Al right. Thank you.

VI CE CHAI RPERSON HART: So, M. LeGant, do you
ever have anybody do, |ike, test bores to figure out what the
soil -- | mean, you could figure out what the actual, you
know, condition was by | ooking at the change and the type of
soi|l that was, you know, underneath there. | nmean, do you
all do that?

MR.  LeGRANT: Not to date. My office has not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

149

gotten to the extent of requiring sonebody to do a bore, a
soil sanple to differentiate, to attenpt to address
differentiation of soil types to cone to a conclusion of
where a pre-existing grade | evel m ght have been.

VI CE CHAI RPERSON HART: Ckay. Thank you.

M5. SCHWARTZ: WMay | interrupt for a nonent?

CHAI RPERSON HI LL: What happened?

M5. SCHWARTZ: WMay | interrupt for a nonent?

CHAI RPERSON HI LL: No, wait. So hol d on. [''m
sorry. You actually asked whether you could interrupt for
a nonent.

M5. SCHWARTZ: | did.

CHAI RPERSON HILL: So let ne just respond for a

second. No, just let us get through our questions first and

then you'll have a chance for questions to actually --your
appel l ant, your -- your -- the Appellant has an opportunity
to ask questions of the testinony that was provided. So

that's the next phase that we're going to get into. And then

at -- I'mjust telling you how the regulations work. And
then there will be an opportunity for rebuttal at sone point
intinme. So that will be your opportunity to nake comments,
SO --

M5. SCHWARTZ: Unfortunately, |I'mnot going to be
able to stay for that because | need to take ny son to a

pedi atrician appoi ntnment at 3:00 o' cl ock.
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CHAI RPERSON HI LL: Ckay. GCkay. GCkay. Hold on

a second. This is new information.

M5. SCHWARTZ: And you may have seen, |'ve been
here since 9:30.

CHAI RPERSON HI LL: | know, but there's nothing --
yeah, we all have, too. And so you want to ask questi ons,
you want to ask a question of DCRA or you just want to nake
a comment ?

M5. SCHWARTZ: | don't. | want to make a few
short comments.

CHAI RPERSON HI LL: Make a few short --

M5. SCHWARTZ: Because | need to take ny son to
t he pedi atrician.

CHAI RPERSON HI LL: | understand. |'mjust trying
to figure out --

(Pause.)

CHAI RPERSON HI LL: Ckay. So OAG we're just going
t hrough this. So now what's going to happen is, whatever
you're going to say, they're going to have an opportunity to
cross-exam ne whatever you're just about to say. So you're
going to have to stay for that portion of the cross-
exam nation, whatever it is you're going to say. So, what
IS -- so you have to decide right now if you want to say
sonething, then they're going to ask sone questions on

whatever it is you're going to say.
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Ckay. So, what would you like to say?

M5,  SCHWARTZ: Ckay. Thank you for your
flexibility. | appreciate it.

CHAl RPERSON HI LL: Sure.

M5. SCHWARTZ: 1'd |like to say that ny husband and
| have lived in D.C. for 15 years and we bought our hone 6
years ago. And we put our life savings into it, expecting
to live in our honme for many years. And we love living in
our honme along wth our 18-nonth-old son.

Unfortunately, the devel opnent of 2920 18th Street
Nort hwest has been a dark cloud that has been hangi ng over
our honme for many years. The hone has been in an utter state
of disrepair for years, becom ng an eyesore on our bl ock and
causi ng significant danage to our hone. W' ve spent $10, 000
out of pocket thus far repairing danmage to our hone whi ch has
cone as a result of the Devel oper's callous treatnent of the
property. The property has --

CHAI RPERSON HI LL: Excuse ne, ma'am Wat's your
name agai n?

M5. SCHWARTZ: Stephanie Schwartz.

CHAI RPERSON HI LL: Ms. Schwart z. So,
Ms. Schwartz, you're now starting to give testinony. You're
not actually making any comments on any of the things that
they said. You are now starting to give testinony. So we

just went through the testinony part. You have your
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testinony in the record already at sone point, correct?

M5. SCHWARTZ: |'ve not submtted this because it

was asked that | make a statenent.

CHAl RPERSON HI LL: Ckay. How cone, M. Rueda,
cone we didn't do this during the normal tinme?

M5. SCHWARTZ: |'m happy to | eave this.

MR, RUEDA: | have no answer for that.

CHAI RPERSON HI LL: Ckay. So hold on again
second. That's okay.

M5. MAZO. | have a suggestion on a way to do

how

one

it.

CHAI RPERSON HI LL: Ckay. So okay, you have a

suggestion. Go ahead.
M5, MAZO Sorry. Just one suggestion is
could ask leave of the parties if it would be okay

Ms. Schwartz to provide her statenent.

you

for

CHAI RPERSON HI LL: OCkay. So OAG has just left ny

si de. So does anybody mnd if M. Schwartz provides

testi nony?

MS. LORD- SORENSON:  No.

CHAI RPERSON HI LL: Okay. Does Property Oamner?

M5. MAZO We don't m nd.

CHAl RPERSON HI LL: Gkay. All right, Ms. Schwart z,

go ahead.
M5. SCHWARTZ: | appreciate that. Thank you.

|'"'msorry to cause an inconvenience.
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So, as | nentioned, as | was saying, our
property -- the property next to us had no roof for several
years and currently has no back, which has caused water to
seep i nto our honme on each of our three levels. W currently
have wat er | eakage and danage on our second and third floors
and have been unable to get the Developer to address it
despite notifying himon Mach 5th, 2019.

We've repaired masonry along the party wal
several tinmes. |It's eroded because it was unprotected and
exposed to the elenents. And we had our drainpipeillegally
noved, and then renoved, and needed to replace it.

My husband and | are |aw abiding, tax-paying
citizens who are proud D. C. residents, but we don't feel that
the Gty has held up its end of the bargain. | have sent
hundr eds, hundreds of emails to DCRA to address these i ssues
and have had ny council woman's office reach out on ny behal f.
Many of these emails have gone personally to the director of
DCRA. Many of the enmails go unanswered. And when DCRA does
respond, it's often del ayed, inconplete and ineffective. |
had a situation like that just this week, and |'I| spare you
the details.

But suffice it to say, all of this not only takes
finances away fromne in terns of protecting ny honme from
damage caused by the adjoining property, but it takes tine

away fromny work and ny famly. And | would say the sane
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of Chairman Guthrie and M. Rueda, we're just D.C. citizens
here trying to protect our properties and our nei ghborhood.

I"'mnot in any way agai nst devel opnent. | am not
opposed to this hone next to ne being converted to condos.
My sinple request is that the Devel oper be nade to conply
with the Cty's rules and regul ations, just as | amexpected
to do. And as a | aw abi di ng, tax-paying citizen, that seens
| i ke an appropriate request.

Thank you for your tine.

CHAI RPERSON HI LL: Okay. Does the Board have any
questions for the w tness?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. Does the -- which way
are -- does DCRA have any questions for the w tness?

M5. LORD- SORENSON:  No.

CHAI RPERSON HI LL: Okay. Does the Property Oaner
have any questions for the w tness?

M5. MAZO No questions.

CHAI RPERSON HI LL: Okay. Al right. Thank you.

M5. SCHWARTZ: Thank you. | really appreciate
your flexibility.

CHAI RPERSON HI LL: Sure. Actually, 1've got a
coupl e questions for you just real quick. So there's nothing
there right now, correct?

M5. SCHWARTZ: No, there is a structure. It had
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a roof that DCRA put on it.

CHAI RPERSON HI LL: Right. Right. | understand.

M5. SCHWARTZ: But it's mssing the back.

CHAI RPERSON HI LL: But you would rather that it --

M5. SCHWARTZ: But it's a -- property.

CHAI RPERSON HI LL: -- you would rather that it be
devel oped, correct?

M5. SCHWARTZ: I n accordance with the rules and
regul ations of the Cty, yes.

CHAI RPERSON HI LL: Sure. | understand. And so --

And this is actually when |'mgoing to get to you
guys, also, at sone point again.

[t's -- well, never mnd. |t doesn't matter. So
that was the only question | had. Ckay. Thanks,

Ms. Schwart z.

M5. SCHWARTZ: |'mnot trying --

CHAI RPERSON HI LL: No, no, Ms. Schwartz, | just
had one --

M5. SCHWARTZ: I'"'m not trying to delay the
process.

CHAI RPERSON HI LL: | just had a quick, sinple
questi on.

M5. SCHWARTZ: |'ve lived next to this --

CHAI RPERSON HI LL: | just had a quick, sinple

question. Thank you so nuch.
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M5. SCHWARTZ: |'ve lived next to this property

for many years and it's very unpl easant --

CHAI RPERSON HI LL: Okay. Thank you.

Al right. So I was back over here to -- right,
DCRA was still giving their presentation. Did we finish with
that? | think we were in kind of QRA's. So | do have a
couple of @QA's. Right. So, again, how-- and it was kind
of along the lines of even the previous wtness; that what
Is there -- okay, so what's supposedly going to get built is
going to be 35 -- if you have the building height whatever,
you know, bl ah, blah, BVMHB, building -- | get the acronymall
screwed up. BHWVB. That it would be 35 feet high, correct?

No?

MR LeCGRANT: By 34 feet -- and 11/16 inches.

CHAI RPERSON HI LL: Ckay. So the difference that
we're talking about in terns of the grade from what the
Appellant is saying the building height neasuring point
should be and what the Applicant is saying the building
hei ght neasuring poi nt shoul d be, hownuch is the difference?

MR. RUEDA: Fourteen inches.

CHAI RPERSON HI LL: Fourteen inches. GCkay. So the
height is still -- so 14 inches. So, right, it would be,
i ke, 35 feet, a couple of inches or sonething?

MR, LeGRANT: |Is the question to ne?

CHAI RPERSON HI LL: Yeah, | don't know. Sonebody

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

157

was going to answer it. So, yeah. ["m just trying to
understand. |'mjust trying to -- and it's okay. |'ve done
this one a couple of tinmes. And so what |'mtrying to figure
out again is just where the ANC s, you know -- | nean, |
under st and. Believe ne, we all want DCRA to do the right
thing. W're goingtotry to figure out what that is, right?

| also wunderstand that, really, what people
usually seemto be clanoring about the nost is cellar versus
basenent, density versus not density, and it's not like a
foot at the top of the ceiling, okay? So we're really
argui ng about the cellar/basenent issue, okay?

And so what |I'mjust trying to figure out is --
and 1'mgoing to talk through -- because Comm ssion May did
a good job, also, of kind of tal king through his discussion,
al t hough he's way nore technical than | am |Is that, that --
right, so the cellar/basenent thing.

So ny question, | guess |I'mgetting to you is,
right, soit's 34 feet 10 i nches right now gi ven t he bui |l di ng
measuring point that the surveyor gave you when you got the
survey.

MR, LeGRANT: Yes.

CHAI RPERSON HI LL: Right? Ckay. And if you used
their building height neasuring point, then they would have
to lower the ceiling -- I"msorry, the roof, right, to get

down bel ow 35 feet, correct?
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MR. LeGRANT: Yes.

CHAI RPERSON HI LL: They woul d have to do that.
|"mjust trying to say they would have to do that, right?

MR, LeGRANT: Yes.

CHAI RPERSON HI LL: And then the -- and |'m just
kind of tal king through sone scenarios here. And then the
building is already razed, right? So --

MR. RUEDA: [It's not razed.

CHAI RPERSON HI LL: Onh, it's not razed?

PARTI CI PANT:  The ot her one.

CHAI RPERSON HI LL: |'msorry. | thought there was
not hi ng here but like a ceiling --

MR, RUEDA: It's not razed. It's partially
denol i shed.

CHAl RPERSON  HI LL: Ckay, It's partially
denolished. So they could fully raze it, and then they could
di g down the basenent, right, and then --

Coul d they do that?

No? Right. GCkay.

So, all right, I'm talking through a bunch of
things. | don't know what ny eventual question is here now
that |'ve gotten this discussion going, but | do understand
the difference now It's 14 inches between -- we're talking
about the 14 inches and the manipulation of the cellar.

Ckay.
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Does anybody have any questions for the -- |I'm
going to continue to have a question, but does anybody el se
want to talk for a m nute?

MEMBER JOHN: | think, M. Chairman, you were
trying to ask a question about how the Property Oamer could
bring this property into conpliance by either mani pul ating
the roof or the ceiling. Ckay.

CHAI RPERSON HI LL: No, but thanks for helping.
Yeah, | -- no.

MEMBER JOHN: But | would like to, | would at some
point |ike to have that question answered. Because you coul d
technically, as Conm ssi oner May said, drop the ceiling under
the old rules and it would still be a cellar.

CHAI RPERSON HI LL: Ri ght . So that could be --
that's a good question that | was going to ask the ZA

MEMBER JOHN: Ckay, | did ask the right question
for you.

CHAI RPERSON HI LL: You got a better question for
me, which was that, under the old reg, right, you could drop
the ceiling, okay? And if they used the 14 -- if they used
the original neasuring point that the Appellant is arguing
about and they dropped the cellar -- sorry, they dropped the
ceiling, they could still conply with the regul ati ons?

MR, LeGRANT: Possibly. As always, | would have

to see a representation in terns of a submtted plan. The
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key issue, frankly, then would be, would that ceiling drop

be a substantial change consistent with the -- regulations
that are enunerated in 17-18. | don't think I, right now,
can offer an opinion on that until | would see a revised

bui | ding permt plan proposal.

CHAI RPERSON HI LL:  And if it were a substanti al
change, then it would get kicked into the new regul ations?

MR, LeGRANT: That's correct.

CHAI RPERSON HI LL:  Ckay.

VI CE CHAI RPERSON HART: And then actually -- but
you're also saying that if you do the -- if you're | ooking
to change the floor of the -- yeah, if you're going to drop
the ceiling in the basenent/cellar |evel, that neans that the
bui | di ng hei ght neasuring point is |lower, would be | ower?

MR, LeGRANT: No, no, the two points that are used
in the pre-17-18 zoning regulations regarding cellar

classificationis fromthe BHW to the ceiling of that | ower

| evel .

VI CE CHAI RPERSON HART:  Yeabh.

MR, LeCGRANT: That's the key dinension.

CHAI RPERSON HI LL: Yes. But |I'msaying, why woul d
you change that if you're not changing the -- if we're
saying -- if we decide that there is an error and that the

BHW is not correct, that it's actually lower, right? So if

it is lower, then you' d have to deal with I owering the cellar
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ceiling to kind of cone in conpliance with whatever that is.

The point that |I'm actually raising is not
necessarily about that, it's about once you drop the buil di ng
hei ght nmeasuri ng poi nt, then you have the i ssue of the actual
overall height of the building, which is then over 35 feet.
So that is the -- to ne, there are sone other things that
ki nd of cone into play that you'd have to deal with. But |I'm
not even saying any of that, |I'mjust saying that there are
sone other things that would need to change if the building
hei ght neasuring point was seen as not being at the correct
poi nt, which is shown on this slide.

And |'m not asking for a response, |'m just
pontificating.

MR, LeGRANT: Thank you.

MEMBER JCHN: Go ahead, M. Chairman.

CHAI RPERSON HI LL: No, | was just going to say,

thankfully, this is not part of the appeal at all. But |
just understand -- I'mjust kind of trying to get ny head
around a bunch of stuff. And, | nmean, what | under stand now
the focus is, is again, whether or not that grade was

mani pul ated before the survey was done, right? And | guess
just to clarify again, the grade's not allowed to be
mani pul ated, correct?

VR LeGRANT: Under 17-18, which 1is not

applicable, it's the | ower of the finished or natural grade.
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In the rules that are in effect here, the cell ar neasurenent
is fromthe top of the finished grade to the ceiling of that
| oner | evel becones the key determ nate. The buil di ng hei ght
I's nmeasured fromthe natural grade. So that was the conflict
that 17-18 tried to deal with, but -- so, right, that's the
I ssue. There was a conflict there.

If the Board were to grant the appeal and/or if
the Applicant changed the plans, | would have to | ook at
those plans to see if they were in conpliance with the
applicabl e regul ati ons.

CHAI RPERSON HI LL: | should have paid nore
attention to that training session.

(Laughter.)

CHAI RPERSON HI LL: So before the 17-18, right --
and |'m just trying, again, trying to find clarification.
Before the 17-18, you coul d mani pul ate the grade or you coul d
not ?

MR, LeGRANT: The definition of cellar says you
measure fromthe top of the -- you can neasure fromfini shed
grade. There's other --

CHAI RPERSON HI LL: Fini shed grade?

MR, LeGRANT: Right.

CHAI RPERSON HI LL: Hold on, give ne a second.
G ve ne a second. You'll have plenty of tinme. M. Rueda,

we're all watching the sane show.
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So, okay, so finished grade.

MR, LeCGRANT: For the cellar aspect.

CHAI RPERSON HI LL: Yeah, | understand. GCkay, for
the cellar aspect. Ckay, for the cellar aspect. Ckay,
because this was the argunent that I know we had gone t hrough
several tines before and | just wanted to clarify. Ckay.
Anybody el se have questions?

VMEMBER JOHN: So, | gqguess this would be for
M. Rueda. About how many bags of red dirt and stone woul d
you need to get a foot of height under that basenent?

MR, RUEDA: | can't answer that question.

MEMBER JOHN: But it woul d be substantial, right,
to get a whole foot?

MR, RUEDA: They had a pickup truck filled wth
dirt that they were shoveling fromthe pile of dirt in the
truck under the porch, okay? | can't -- | don't know howto
quantify that.

CHAI RPERSON HI LL: That's okay. So now -- and
this is -- and so this is where |'m getting confused now.
So does that count as finished grade?

MR.  LeGRANT: Well, as the diagram that is up
illustrated, the representation is existing/finished grade.
So the Applicant, for the permt, is representing those as
t he sane.

CHAl RPERSON HI LL: Ckay. But they don't have to
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be?

MR. LeGRANT: They do not have to be.

CHAI RPERSON HI LL:  Ckay.

MR. RUEDA: This is |udicrous.

CHAI RPERSON HI LL: Ckay. You'll get a chance to
ask your questions, M. Rueda.

All right. Is that it?

Ckay. Al right. So, M. Rueda, now you get to

ask your questions. And so you can ask your questions of

DCRA.

MR. RUEDA: Ckay. Thank you.

I["mtrying to pull up the definition -- excuse ne,
the regulation for how you neasure stories. And maybe

M. LeGant has it handy, because you mght have the
regul ations there, but I"mgoing to --

COW SSI ONER MAY:  You can just ask him This is
your chance for questions.

MR, RUEDA: M. LeGrant, does Subtitle Bidentify
how you neasure stories for buildings?

MR LeGRANT: Yes.

MR RUEDA: D d it change pre 17-18, post 17-18?

MR LeGRANT: I'msorry, ask that --

MR, RUEDA: So, did the regulation change
substantively in terns of where you neasure fronf

MR. LeGRANT: In 17-187
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MR, RUEDA: Ckay. Wul d you agree that B-310

descri bes the rules for neasurenent for nunbers of stories?

MR, LeCGRANT: One nonent.

(Pause.)

MR LeGRANT: Yes, Subtitle B, Section 310 has the
rul es of measurenent for the nunber of stories in residential
zones.

MR, RUEDA: So then | understand that you said
that you neasure cellars fromthe finished grade?

MR, LeGRANT: | do, yes.

MR, RUEDA: Ckay. So 310.1, can you read that
since you seemto have that out?

MR LeGRANT: Sure. B-310.1. Wll, this is the
current regul ati ons now, post 17-18. "The nunber of stories
shall be counted at the point at which the height of the
buil ding is neasured."

MR. RUEDA: Did that change?

MR, LeGRANT: | don't believe it changed. One of
the things that -- in 17-18, provisions from-- that were in
the definitions that were in conflict wwth the regul ati ons
were aligned. That was part of 17-18, and it was the
definition of story. Fromny recollection, pre 17-18 spoke
to how stories were determ ned and how cel |l ars were excl uded
from being counted as stories.

MR, RUEDA: Ckay. But the point here is that
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bui | di ng height is nmeasured fromexisting grade, is it not,
in the pre-17-18 | anguage?

MR, LeGRANT: Yes.

MR RUEDA: Ckay. And in the sanme |anguage,
before August 17th, did it not in fact say you neasure

stories fromthe point at which you count height, building

hei ght ?

MR, LeGRANT: Yes.

MR RUEDA: Ckay. So you don't wuse finished
grade. Okay.

MR, LeGRANT: But ny point was --

MR, RUEDA: | understand your point, but |I don't
really --

MR, LeGRANT: kay.

M5. MAZO -- want to hear it right now.

M5. LORD- SORENSON:  (bjection. Can you allow him
to finish his statenent?

MR. RUEDA: No.

CHAI RPERSON HI LL: Hold on a second. Yeah. Hold
on a second.

(Pause.)

COW SSI ONER MAY: Al they're saying in 310.11is
this is the place at which you count the nunber of stories.

MR. RUEDA: That's right.

COW SSI ONER MAY: It does not determ ne what is
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a story and what is not. And what M. LeGant is talking to
I s whet her the -- you know, i s whet her that bel ow grade space
Is a basenent or a cellar.

MR, RUEDA: Under st ood.

COW SSI ONER MAY: Theref ore, whether or not it
Is a story. And that is -- | nean, | haven't verified it,
but what he's saying is that's, the neasurenent for that is
bet ween finished grade and underside of ceiling. That is
sonething that we tried to get straight in 17-18 so that we
could align these things.

MR, RUEDA: That's right.

COW SSI ONER MAY:  But they were m saligned --

MR, RUEDA: But that doesn't nean --

COW SSI ONER MAY:  -- with the old regs.

MR, RUEDA: But that doesn't nean that the intent
was determned from finished grade. The intent is -- from
t he un-mani pul ated grade that does not include berns --

COMM SSI ONER MAY:  Not when it cane to cellars.
In the old regul ations, that was not addressed as part of the
| ssues.

CHAI RPERSON HILL: Right. And | appreciate the
di scussi on, because thisis theclarity that we went back and
forth on many tines before with previous cases. And so
that's why | appreciate all the Board's hel p.

So your next question, M. Rueda?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

168
MR, RUEDA: My next question is, you testified

that the buil ding height for this project was 34 foot 10 and
11/16, is that correct?

MR, LeGRANT: Yes.

MR, RUEDA: And that's represented on sheet A-3. 2.
It's over to the right.

COW SSI ONER  MAY: It was that sheet that was
right in front of us.

MR, LeGRANT: That's correct.

MR, RUEDA: kay. And then could you focus back
i n on the dinmension fromthe buil di ng hei ght neasuring poi nt
to the first floor? Now, what does that say?

MR. LeGRANT: Ri ght . Ckay. Well, there's a 3
foot 2% inch dinension from --

MR. RUEDA: To the first floor.

MR, LeGRANT: To the ceiling. | will get to the
floor. And then you add, | believe it's 1 foot 2 inches.

MR. RUEDA: Two and a half, yeah.

MR LeGRANT: Yeah, 1 foot 2% inches between the
ceiling and the floor level of the first floor.

MR, RUEDA: Ckay. So that adds up, approximately,
to 4 foot 5 and 3/16, | suppose. Kkay.

MR, LeCGRANT: That's a question or --

MR RUEDA: | guess no. So, could you -- you

pul l ed up -- you also testified, | think, wth Ms. Sorenson,
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on page A-3.1, that the building height was 34 feet 11

I nches. Do you mnd | ooking at that real quick?

(Pause.)

MR, LeGRANT: So that dinensionis 34 10-and-11/16
I nches.

MR, RUEDA: You've got a different exhibit up.
That's fine.

MR, LeGRANT: | guess | was a 16th of an inch off.

MR RUEDA: No, that's not the question. The
gquestion -- you had an elevation up that showed a 5-foot --
never m nd.

MR, LeGRANT: kay.

MR, RUEDA: On the elevation here, it represents

that the elevations are in relation to sea level. |Is that
true?

MR, LeGRANT: Ri ght . |l think it's -- ASL, |
believe, is the average sea level. It's the elevation above

average sea | evel.

MR, RUEDA: Right. So do you knowif the D strict
mai ntai ns records on what sea level is for properties?

MR, LeGRANT: | do not.

MR. RUEDA: Ckay. No further questions.

CHAI RPERSON HI LL: Ckay. Ckay, thanks. Ckay.
Al right, we're going to take questions fromthe Property --

yeah, sure.
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MEMBER JOHN:. May | ask a question?

CHAI RPERSON HI LL: O course. You may ask, sure.
Sure.

MEMBER JOHN: So, M. LeGrant, did you say that --
or for sone reason, |'mconfused. Under the old rule, which
IS what we're using now --

MR LeGRANT: Yes.

MEMBER JOHN: -- the rule was that BHW was
nmeasured at the finished grade, and then it was changed to
exi sting grade for the new rul e?

MR LeCGRANT: Let ne try to clarify.

MEMBER JOHN:  Ckay.

MR, LeGRANT: In the previous definition, cellar,
the cellar definition referred to fromfinished grade to the
ceiling of, | believe, of that |evel.

MEMBER JOHN:  Ckay.

MR, LeGRANT: That drove the classification of
cellar.

MEMBER JOHN:  Yeah. And BHWP is fronf?

MR, LeGRANT: | think the BHW reference sinply
sai d grade.

MEMBER JOHN: |'mseeing finished grade. No, |I'm
seeing existing grade in the definition right now. So, "In
residential zones, the vertical distance neasured at the

exi sting grade at the m dpoint of the building facade." So,
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| don't know when finished grade cones into play except for

I n measurenent of the cellar. Anyway, it's clear

under the rule that I'mlooking at online, is --

MR. LeGRANT:
VEMBER JCHN:
MR, LeGRANT:

MVEMBER JOHN:

Exi sting grade.
-- fromexisting grade.
Ckay.

Thank you.

t hat BHWP,

CHAI RPERSON HI LL: Ckay. W're going to take

questions from the Property Owner,

and then we're going to

take a break, and then we're going to do a presentation from

the Property Owner.

questions of M. LeG ant.

But | am going to ask

sone nore

And this is just so | can continue

to try to get ny head around what | think is the argunent.

And |'m repeating what

sai d: The finished grade is, under the 4-14

What ever. 17-18. l|"'m thinking -- 14-11 is j

burned in ny brain. 17-18, before 17-18,
finished grade to define what a cellar was.
feet from the top of

considered a base -- |'m sorry,

cellar rather than the basenent, and therefore

didn't go agai nst FAR

nmy fellow board nenber

- 14-18?

ust al ways

one coul d use the
Meani ng the 4
the ground floor could then be

could then be considered a

the seller

And finished grade, at that point, and this is

what kind of the, you know, the discussion, |

suppose is

about, is, again, you could finish the grade however you
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wanted to finish the grade, and then that was then the
finished grade in relationship to howthe cell ar was defi ned.
So, you coul d mani pul ate the ground before 17-18 so that you
could get under the 4 foot problem right? And then what
happened after 14-18 (sic) is you guys tried to fix that by
then now going fromthe existing grade or natural grade --
this is now where |I'm getting a little confused -- the
exi sting grade/ natural grade to the fl oor of the first floor,
correct?

MR, LeCGRANT: Let ne clarify.

CHAI RPERSON HI LL:  Ckay.

MR LeGRANT: My office, working with the Ofice
of Pl anning, presented, and the Conm ssion agreed, that the
BHW is now neasured from the lower of the existing or
finished grade to the floor above, with the dinension of 5
feet.

CHAI RPERSON  HI LL: Wth regar ds to a
cel | ar/ basenent conversation?

MR, LeGRANT: It's consistent for building
hei ght --

CHAI RPERSON HI LL:  Ckay.

MR, LeGRANT: -- nmeasurenent and for cellar
cl assi fication.

CHAI RPERSON HI LL: Ckay. And before 17-18, you

coul d mani pul ate the grade to nmake it finished grade and t hen
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get inside the 4 foot issue?

MR, LeCGRANT: For cellar purposes.

CHAl RPERSON HI LL: Ckay. Ckay.

MEMBER JOHN: So by marrying the existing or
finished grade, whichever is lower, it really doesn't nake
sense to try to mani pul ate the grade under the newrule. The
new rul e says BHW is the | ower of the existing or finished
grade. So am| correct in thinking that that takes away the
I ncentive to, you know, change the grade?

MR LeGRANT: That was the goal of the regul ation.

MEMBER JOHN: Okay. Thank you.

CHAI RPERSON HI LL: Okay. The Property Omer has
sone questions for DCRA?

M5. MAZO | do. M. LeGant, thank you for your
time today. GCetting back to this question, of course, we're
under pre 17-18. In pre 17-18, there were two types of --
well, can you -- am | correct in saying there were three
types of grades that were identified in the zoning
regul ati ons? There was existing grade, natural grade and
finished grade, is that correct?

M5. LORD- SORENSON: That's correct. Between the
definitions and references and regul ati ons, those were the
three qualifiers that were enployed in referring to grade.

M. MAZO Ckay. Now, under pre 17-18, the

definition-- and this is going to Ms. John's question -- the
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definition of cellar was that portion of a story the ceiling
of which is less than 4 feet above the adjacent finished
grade, is that correct?

MR, LeGRANT: That's correct.

M. MAZO Ckay. Now, again, pre 17-18, the
definition of building height neasuring point in a
residential zone was at the existing grade at the m dpoint
of the building facade of the principle building. So it
mentions existing grade, is that correct?

MR LeGRANT: Yes.

M5. MAZO Ckay. Now, under pre 17-18, there was
a separate definition of natural grade, which was -- natural
grade, correct nme if I"'mwong, is not referenced in either
the cellar definition or the building hei ght neasuring point
definition, is that correct?

MR, LeGRANT: That's correct.

M5, MAZO Ckay. So under that definition --
sorry, under pre 17-18, there was a definition of natural
grade as the established el evation of the ground exclusive
of the inprovenents or adjustnents to the grade nade in the

2 years prior to applying for a building permt, is that

correct?

MR LeGRANT: Yes.

M5, MAZO Ckay. So Appellant has nade an
assertion that even under pre 17-18, if -- and we say if, we
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don't know for certain -- the grade was changed, he is
asserting that if that grade was changed at any point within
the 2 years, that that grade change woul d i npact either the
cellar definition or the BHWP definition. However, am |
clear in ny understandi ng that the discussion of a change to
the grade in the 2-year period only applied to the definition
of natural grade? |1Is that correct?

MR LeCGRANT: Yes.

M5. MAZO Accordingly, it would be your office's
position that, under pre 17-18, the application or di scussion
of a change in a grade to a natural grade, if that occurred,
would not apply to the application determ ning whether a
| ower level was a cellar, because that |ower |evel, the
cellar definition relates only to the adjacent finished
grade, is that correct?

MR LeGRANT: Yes.

M5. MAZO And then it's also the same assertion
I nregards to any potential change in natural grade -- which,
again, is adefined term-- would not apply to the definition
of the buil ding hei ght neasuring poi nt under pre 17-18, which
applies to the termexisting grade, is that correct?

MR, LeCGRANT: Yes. And |I'd hasten to add that's
why 17-18 cane about, to align those definitions wth
applicable rul es of neasurenent.

M5. MAZO So we are all on the sane page that the
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term natural grade, which is a defined term was a defined

termin 17-18, continues to be a defined termunder the post

17-18. In fact, | don't believe the definition has changed.
That termnatural grade was not to be -- was not applied in
the -- sorry, was not to be applied in the pre-17-18 revi ew

of cellar or building height neasuring point?

MR LeGRANT: Yes.

M5. MAZO  Ckay. So, accordingly, Appellant has
made argunents that this 2-year period should have been
critical to your office's review and, indeed, that there was
an error in your office's review because you did not | ook at
t hat 2-year period. But what |' munderstandi ng you're sayi ng
I s that, based on the | anguage, the pre 17-18 | anguage of the
zoning reqgulations, you are not directed to look at the
natural grade and therefore -- is that correct?

MR, LeGRANT: That's correct. And, again, the
drawi ng, the reference in the drawi ngs that were submtted,
and the survey nakes a reference to existing and finished,
exi sting/finished grade.

M5. MAZO. And to be clear, those were the only
grades that your office was directed to | ook at pursuant to
the zoning regul ations under 17-18?

MR LeGRANT: Yes.

M5, MAZO Ckay. Accordingly, if there was a

change in the grade which -- separately, and as you are
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aware, the property was not under the control and any change
I n grade that nmay have occurred was not under the control of
the current Property Omer, but that's separate and asi de.
But if there was a change in grade, that change in grade
woul d have been inmaterial to your office's review of this
particul ar i ssue under pre 17-18?

MR LeGRANT: Yes.

M5. MAZO  Separately, going forward, as you have
identified, post 17-18, the world that we are not in right
now, post 17-18, a change in grade woul d apply because your
office is directed to take the BHW from the |ower of the
natural or finished grade?

MR.  LeGRANT: Ri ght, because the term existing
grade was renoved.

M5, MAZO Okay. And so going forward, for an
application that was filed and woul d not be vested under pre
17-18, an application that was not deened to be conplete, no
substanti al change prior tothe 17-18 date, your office would
be required to make this determnation as to what is the
| oner of these two points, correct?

MR LeGRANT: Yes.

M5. MAZO Al so, going forward, under 17-18, there
isatineline that was -- that included in the definition of
natural grade, correct?

MR. LeGRANT: That's correct.
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M5, MAZO. And that tineline has been expanded

fromtwo years to five years. So therefore, going forward,
your of fice, under 17-18, woul d require, | guess,
docunentation for the natural grade, the natural grade had
not been changed within the previous five years in order to
make a determ nation regarding cellar or |lower |evel story
and hei ght?

MR, LeGRANT: That's correct.

M5. MAZO. But goi ng back to the situation we have
at hand, a pre-17-18 application that's vested under that
time period, your office was not required to nake that
determnation, is that correct?

MR LeGRANT: Yes.

CHAI RPERSON HI LL: Ms. Mazo, do you have a bunch
nore questions?

M5. MAZO | do not have any nore questions.

CHAI RPERSON HI LL: Ckay. That's all | had to do?
| woul d have done that with you earlier.

MS. MAZO No, wait. Hold on. | have one nore
question. Very briefly, you and your office were in receipt
of the many technical objections that M. Rueda filed on
behal f of the Property Omer, is that correct? Prior to
I ssuing the building permt.

MR LeGRANT: Yes.

M5. MAZO And accordingly -- and ny under st andi ng
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now is that you and M. Rueda had nultiple conversations
about this property and ot her properties that he has concerns
about, is that correct?

MR, LeGRANT: That's correct.

M5, MAZO. Ckay. So your office was very well
awar e of any concerns that woul d have been rai sed i n advance
of the issuance of the building permt and your office still
decided to issue the building permt, correct?

MR, LeGRANT: W did.

M5. MAZO No nore questions.

CHAI RPERSON HI LL: Okay. Thank you.

Yeah, |'ve just got a couple questions. Can you
all manage for two m nutes?

Just follow ng up on sone of the questions there,
and this is, again, this whole, |ike, natural grade, finished
grade, existing grade, right, pre 17-18, right, for
M. LeGrant. And you can just say yes or no to ne, as well.
The finished grade, that can -- pre 17-18, and this is what
| remenber it being before, it could be manipulated wth
regard to cellar and basenent, correct?

MR, LeGRANT: That's correct.

CHAI RPERSON HI LL: Ckay. And then what was the
di fference again between the existing grade and the natural
grade pre 17-18?

MR, LeGRANT: In terns of the cellar or in terns
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of the overall --

CHAI RPERSON HI LL: So there was no -- in terns of
cellar, it didn't exist because you were just concerned about
the finished grade, correct?

MR, LeCGRANT: Correct.

CHAIRPERSON HI LL: Right. Soit's just, then, the
bui | di ng hei ght nmeasuring point for the existing versus the
natural, pre 17-18?

MR LeGRANT: Right. 1'll say that throughout the
regul ati on, between the definitions and the applicable
regul ations, that there were references in sone cases to
finished, Iin sone cases to natural, iIn sone cases to
existing, with, | believe, inconsistencies.

CHAI RPERSON HI LL: Ckay. And so what was the
di fference between natural and existing again?

MR LeGRANT: Well, natural is the --

CHAI RPERSON HI LL: VWhat it has been like for
2 years was consi dered natural, correct?

MR LeGRANT: Ri ght . W read the definition.
It's prior to human intervention or the state of that grade
2 years prior to a --

CHAI RPERSON HI LL: And then how does that differ
fromexisting?

MR LeGRANT: Well, in many cases, it's the sane

If there's been no changes in the previous 2 years or if
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there's been no human intervention.

CHAI RPERSON HILL: Right. So they tried to tie
it all inafter 17-18 to, because of the wi sdomof the Zoni ng
Comm ssion, the natural and finished; oh yeah, whatever was
the | ower of natural versus finished?

MR, LeGRANT: That's correct.

CHAI RPERSON HI LL: Ckay. GCkay, |'mdone. Anybody

el se?

COW SSI ONER MAY:  Yeah, alittle nore clarity on
t he existing. | nmean, soneone referred to existing as a
defined term in the reqgulations before 17-18. s that

correct or not?

MR, LeGRANT: That's not correct.

COMM SSI ONER MAY: No, | didn't think so either.

MR, LeGRANT: No, you're right.

COW SSI ONER MAY: So existing was just we went
by what was in the dictionary?

MR, LeGRANT: Yeah.

COW SSI ONER MAY:  Putting this particular case
aside at the nonent, if there were an existing grade when
sonebody bought a property and when they actually went for
permt they had done sone nmanipulation and it raised the
grade at the facade of the building by a foot, and took the
survey then and provi ded that i nformation, you woul d be goi ng

on what was i n that survey because that was what was exi sting

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182

when the permt was applied for?

MR, LeGRANT: Yes.

COW SSI ONER MAY: And is that really what the
standard is, it's when the application is nade, or when the
permt is applied for, what's existing at that nonent? |Is
t hat how you define it, or how you --

MR LeGRANT: Are you talking about the pre 17-18
now?

COW SSI ONER MAY:  Yes.

VR LeGRANT: Yeabh, at the time of the
application, the representation of what the existing grade
was, | would say, at the tine of the building permt
application.

COW SSI ONER MAY:  (Okay. So comng back to this
one, the building permt application was done in March,
right?

MR, LeGRANT: May.

COW SSI ONER MAY: May. Ckay. And the survey was
done when?

MR LeGRANT: August. |I'd have to look back to
see if the clarification of the grade was a request from ny
office, or it may have been in response to the concerns that
were raised that we wanted clarification fromthe property
owner .

COW SSI ONER MAY: So in the circumstance where,
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you know, a permt application was nade and there was
subsequent nodification, so there were representati ons about
what it was but there were subsequent nodifications and you
sought clarity, | nean, would you -- and therefore you got
the survey, woul d you be | ooking to the subsequent survey or
woul d you be trying to figure out what the condition was when
the permt application was nade?

MR, LeGRANT: W would first |ook to the
representation nade in the survey.

COW SSI ONER MAY:  Ri ght.

MR LeGRANT: That, you know, tells us what the
grade is.

COW SSI ONER MAY: Right. But if it was not --
| nmean, if it was -- you didn't have that survey information
at the nonent when the application was nmade?

MR LeGRANT: Yes, that's correct.

COW SSI ONER MAY: So it's arguable that that is
what could be neant by existing, when the application was
made as opposed to when the survey was done?

MR, LeGRANT: | guess that is arguable, yes.

COW SSI ONER MAY:  Yeah. | don't know, |'d have
to think about the dates.

MR LeGRANT: Sure.

COW SSI ONER MAY: But that's the question for ne.

Thank you.
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CHAI RPERSON HI LL: Ckay. So after this, we're

going to hear fromthe Property Owmer. W're going to take
QA, which I love so nuch, from everybody. And then we're
going to do rebuttal fromthe Appellant, we're going to do
rebuttal fromthe Property Omer -- |I'msorry, fromDCRA, and
then we're going to do rebuttal from the Property Oamner.
OAG s going to --

(Pause.)

CHAI RPERSON HI LL: So then, okay, so then we're
going to take rebuttal from Appell ant, DCRA, Property Omer,
then we' re going to do concl usi on again fromAppel | ant, DCRA,
Property Omer. And then we'll see where we get, okay? So
we're going to take a break. Thank you.

MEMBER JOHN: Can | ask --

CHAI RPERSON HI LL: Sure. Hold on, hold on. Wit
one second.

MEMBER JOHN: Can | al so ask that you go over this
In your rebuttals and conclusions, whichever, you discuss
this whole issue of finish grade pre 17-18 and post,
exi sting, finished and natural ? Because it's very confusi ng.

(Wher eupon, the above-entitled matter went of f t he
record at 3:12 p.m and resuned at 3:32 p.m)

CHAI RPERSON HI LL: Ckay, M. My, we're back, |
guess. And before we begin, | do have just a couple of quick

questions for DCRA.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

Ckay, just to continuetoclarify for ne, the pre 17-18, when
you were determ ning things, the difference between fini shed
and existing, sounds |like there wasn't a difference to you.
Meaning that if you were neasuring building height from
exi sting, however it was finished, that was now t hen t he way

It was existing when the survey was done; is that correct?

MR, LeGRANT: Well, again, | would -- where
there's a distinction, like in the definition of cellar, |
think it was inportant to focus on what -- the finished

grade, if it differed fromeither an existing or an actual
previ ous condition, because it was specific about finished
grade. Elsewhere in the code, where it said existing grade
or grade, then | would agree that the distinction between
what was a fini shed aspect was not as critical. It's because
In those provisions or definitions where finished was
referred to that | believe it was, and how | adm ni stered,
I's how that would be inportant to that situation.

CHAI RPERSON HI LL: Okay. So, again, and | think
| under stand what your response was, but again, when it cane
to building height, it was the existing grade. Okay, |iKke,
you weren't concern necessarily with finished grade because
you were |looking at finished grade when you were worried
about cell ar versus basenent?

MR, LeCGRANT: Correct.

CHAI RPERSON HI LL: GCkay. So sonebody cones al ong
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and they say this is the existing grade, you go ahead and
nmeasure fromthe existing grade -- and this is pre 17-18 --
and that's how you got your hei ght of your building, correct?

MR, LeGRANT: Correct.

CHAI RPERSON HI LL: And so it was only when
sonebody cane to you about whether it was a cellar or not
that you got concerned wth finished grade?

MR, LeGRANT: Correct.

CHAI RPERSON HI LL:  Ckay.

COW SSI ONER MAY: Can | ask for clarification?
When you tal k about neasuring buil ding height from existing
grade, that's under the rules of neasurenent as opposed to
in the definitions?

MR LeGRANT: Yes. Yes. | believe in pre 17-18
there was sone |anguage in the definitions that had to do
nore with how things were neasured that were ultimately, you
know - -

COW SSI ONER MAY:  Right. Because, | nean, | was
| ooki ng back and | don't have a copy of the pre 17-18 regs
all in front of ne. And where | thought | would find it in
one of the attachments, it didn't seemto be there.

MR LeGRANT: Well, | happen to have it here.

COW SSI ONER MAY: Ckay. So that definition,
yeah, can you read that to us?

MR,  LeGRANT: So the pre 17-18 definition of
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bui | di ng, conma, height of. This is for the non-residential.

COW SSI ONER  MAY: Yeah, residential zones,
bui | di ng hei ght residential zone. It was separately defi ned.

MR LeGRANT: OCh, here it is. ay. So right.
There's two parts. 1'Ill skip over the non-residential.

COW SSI ONER MAY:  Ri ght.

MR, LeGRANT: And then after a sem colon, in
residential zones, the vertical distance measured fromthe
exi sting grade at the m dpoint of the building facade of the
principle building that is closest to a street lot line to
a point designated in the zone district. Berns or ot her
forms of artificial |andscaping shall not be included in
measuring buil di ng hei ght. That was in the definition of
bui | di ng hei ght of pre 17-18.

COW SSI ONER MAY: R ght. So |'msorry, can you
repeat the very first part, vertical distance neasured at
what grade?

MR, LeCGRANT: At the existing grade.

COW SSI ONER MAY: At the existing grade. Ckay.
Al right, yeah. Thank you.

VI CE CHAI RPERSON HART: So that ki nd of then | eads
to the question, that |ast sentence that you read, which was,
bernms or other forns of artificial |andscaping shall not be
I ncl uded i n neasuring building height.

MR. LeGRANT: Correct.
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VI CE CHAI RPERSON HART: So how does t hat not apply

to this?

MR LeGRANT: Well, the question before us is, was
this berm added that changed the BHWP. You know, was it
mani pul ati on of buil di ng hei ght.

VI CE CHAI RPERSON HART: And so far, your office,
you and your office have -- your determnation -- and | nmay
use that and it may be too strong. But what you have --
because you have approved the building permt, then you
are -- I'mnot even sure if it's making a determ nation, but
maki ng a determ nation that that is not applicable here?

MR, LeGRANT: Ri ght . W relied on the
representation of the property owner as to the grade point,
as |'ve testified previously.

MEMBER JOHN:  Which woul d be the survey?

MR, LeCGRANT: Yeah, the survey.

MEMBER JOHN: As represented by the survey.

MR LeGRANT: As part of the property owner's
bui | ding permt application, yes.

MEMBER JOHN: But the survey was done -- so the
application was done in May or April and the survey was done
I n August.

MR, LeGRANT: Correct.

MEMBER JOHN: So at the tine of the application,

are those nmeasurenents the sane?
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MR, LeGRANT: | assuned that they -- the

representation was to the building permt, keyed to the
building permt application date. But that could be a
question for the property owner. That was ny assunption

that they are making a representation as part of a full
package of what the conditions of the existing building, the
grade and the proposed building as one unit.

VEMBER JCOHN: So, where would that be in the
application? Wuldn't that be in the DCRA records to show
when the property owner cane in initially and said this is
our BHW, therefore it's three stories, not four? So that
shoul d have been stated to DCRA in April or May, and then the
| ater survey would just beto confirmthat initial statenent,
| assune.

MR,  LeGRANT: As with many applications, when
they're initially submtted, we, in the course of doing this
review, ask for additional information to clarify the
application. | do not specifically recall if there was a
prior representation made or if that survey was submitted in
response to our concern or the ANC s concern to clarify the
grade situation.

COW SSI ONER MAY:  Sorry, | have anot her one.

CHAI RPERSON HI LL: And I was going to have one,
t 0o.

COW SSI ONER MAY:  Oh, do you want to go?
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CHAI RPERSON HI LL: No, go ahead.

COW SSI ONER MAY: So back to that definition
bernms or other forns of artificial |andscaping shall not be
I ncl uded i n neasuring buil ding height. So, to you, does that
mean t hat neasuring building height should be neasured from
the top of the bermto the top of the building, or is it that
it should not be included in setting the building height
measuring point?

MR LeGRANT: | would say that it's -- you excl ude
that from neasuring the building height. The bermor --

COW SSI ONER MAY:  You exclude it?

MR, LeGRANT: Yeah.

COW SSI ONER MAY:  Yeabh.

MR. LeGRANT: Berms or other forns of
artificial -- shall not be included in nmeasuring building
height. So I would say that's an exclusion fromusing it for
BHMWP.

COW SSI ONER  MAY: So it's the -- yeah. So,
basically, you're neasuring building height fromthe top of
the bern? No, | nean, it says that you' re neasuring fromthe
exi sti ng.

MR, LeGRANT: Right.

COW SSI ONER  MAY: So, | nean, it's like a
nonsense sentence. |t doesn't necessarily add clarity or --

one of the reasons we fixed it, right?
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MR, LeCGRANT: 17-18 revised the | anguage.

COW SSI ONER NMAY: Yeabh. | nean, | don't know
what to nake of that sentence, so --

CHAI RPERSON HI LL: GCkay. So, again, |I'mtrying
to figure out whether you nade an error, right? And so the
way that -- I'mjust going to keep saying it so | can try to
figure it out, maybe get it around ny head. Sonebody cones
to you, they've given you a survey, they've told you what the
exi sting -- you know, the buil ding hei ght nmeasuring point is,
and that is the existing grade, okay? So you take that at
their word and then you go ahead and nove about your day,
right?

MR LeGRANT: Well, let nme clarify.

CHAI RPERSON HI LL: 1'msorry. You clarify, right,
and figure out whether or not there was a bermthat was nade?

MR LeGRANT: | would ask, initially ask for the
information in terns of a survey, if there was an issue.
Like in asituationlike this where there's an i ssue, ask for
a survey. And then | gather information to cone to a
concl usion whether that is a correct representation by the
applicant as to that grade point.

CHAI RPERSON HI LL: And that would, in your
experience again, that would nean that there would not have
been a bermthere?

MR LeGRANT: Correct, that there was not -- the
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representationinthe drawi ng was exi sting and fi ni shed grade
wer e synonynous.

CHAI RPERSON HI LL: Ri ght . And that's what |'m
just trying to-- | nean, it's not easy, right? | nean, it's
under st andabl e what people tried to do or what peopl e did do,
whatever, tried to do. Because in ny mnd, |'m separating
the issues a little bit, where there's the finished grade,
which is, again, the cellar/basenent thing, which everybody
tried to manipulate for a while, or whatever they did, and
they fixed that, okay, supposedly.

And now what is confusing ne even about kind of
sone about where the Applicant is, is that to kind of correct
that cellar -- well, | don't even want to get into that
thing. So just once again, existing is existing; that's the
way it was, okay. So if there was a bermthere, then it was
existing, right? And so that is the way that -- so, but then
no. Then |I' mconfused about this other thing again here with
the, you know, the excludes berns or forns of artificial

| andscapi ng.

For t he whol e t hi ng concer ni ng t he
cel l ar/ basenent, again, it didn't matter because it was
finished grade and a berm could be there. That nuch is

correct, correct?
MR LeGRANT: Yes.

CHAl RPERSON HI LL: Yes. That's correct. That's
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al ready been established and we've gone through this many
times before wth other cases. And that's what 14-18 was
done to fix, right? Sorry, 17-18. And so now |I'm just
trying to understand the buil ding height.

Because if the building height was neasured
I ncorrectly, then the building is now 14 and 12 inches too
hi gh, or whatever it is. Because they've neasured it, and
I f you nmeasure it at the wong point because of the berm
then it shouldn't be -- because nowit's, right, 14 feet --
| mean, sorry, 34 feet, whatever it was, right? And if you
nmeasured it at whatever they say, the Applicant is saying you
should neasure it at, then it actually should be shorter
In other words, it's too tall, it's too tall, right?

So they' d have to | ower the building, okay, to get
within conpliance, right. So the permt woul d get kicked out
or whatever if we determ ned that the height was neasured
i ncorrectly. In order for us to currently figure out whet her
the height was neasured incorrectly, and this is the part
that I"mkind of struggling wth in terns of the bermthing,
Is that -- yeah, okay, so | don't know whether -- |'m kind
of talking to nyself.

kay. So does anybody have anything else for
the --

(No audi bl e response.)

CHAI RPERSON HILL: Al right. I'msorry. Thank

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

194

you for your patience. And, property owner, you can begin
whenever you |ike.

M. My, could you put 20 m nutes on the cl ock for
us? Thank you.

You can begi n whenever you |ike.

M5, MAZO. Just very briefly, Samantha Mazo on
behal f of the property owner. |'mgoing to just start off
with tal king about the tineline here just to try to clarify
a few facts that have been brought out, and then | am going
to go through the pre 17-18 -- or provide for the Board's
I nformation, the pre 17-18 regul ations, which | think we've
all now becone alittle bit nore famliar with. | wll then,
you know, discuss our position that «certainly as of
Septenber, that there was no grade change.

| al so have the property owner here if there are
questions about what he may know about what happened in
March. As shown on the tineline here, the property owner did
not take possession or did not purchase the property until
March 15th, 2018. And what has been undi sputed is the fact
t hat whatever occurred on March 24th, which, you know, |
identify was really not really di scussed or brought to |ight,
that specific date, until the ANC s nost recent filing, but
what ever may have occurred on March 24th was not under the
property owner's watch

The issue was there had been a permt that was
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Issued to DCRA in order to abate the roof 1issue which
Ms. Schwartz identified. M understanding, and so | was not
part of this team | don't know, but ny understanding is, you
know, begi nning in 2014 and 2015, there was a prior owner who
had renoved part of the roof, who was trying to go through
a process to convert that property to four units. That
process was halted for whatever reason. The property sat,
as we understood, vacant, uninproved certainly for a very
| ong tinme. DCRA undertakes abat enent neasures related to the
property mai nt enance.

My under st andi ng now from di scussi ons that have
recently cone out is that that is the -- the all egations of
the critical tinme in which if there was a change in the
grade, that was when it would have occurred. Agai n, you
know, the property owner was not involved in that. And then
on May 29th, the property owner did apply for the building
permt that we're tal king about now.

And on the question of whether the initial
building permt application identified the BHW and
identified the di stance between the BHW and the cell ar, the
answer to that is yes. And that answer is actually in
Appel l ant's Exhi bit Nunber 2, which includes the plans that
were provided to the Applicant -- I'"msorry, provided to the
nei ghbors as part of the neighbor notification. So that

woul d have been the plans that were filed at the tine of
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application. May 31st that first neighbor notification
letter was sent to the adjacent nei ghbors.

My understanding, and | am just getting this
Information fromthe ANC s filings, but then in early June
or | ate June, the Zoning Adm ni strator net with t he nei ghbors
to discuss this project as well as the adjacent property
that's al so been appeal ed on 18th Street. July, the adjacent
owners send their first objections to DCRA. Those obj ections
did clearly state the concerns about the change in grade,
about the height.

And then August 4th, the |icensed surveyor
conducts a survey of the property. That survey is in our
record at Exhibit 34D. It is signed and seal ed. It was
prepared by a licensed surveyor and was provided as part
and -- submtted into Project Docs, which is the DCRA
permtting system

17-18 -- oh, |I'm sorry, | did forget one key
thing, but | think we all have accepted it; that the
application was deened conplete as of May 30th, 2018. So
we've all accepted that we're vested under pre 17-18.

Next, on -- no, go forward. Let me try this
again. 1'll just go old school.

Can you guys see this?

Ckay. Sorry. (kay, can you see it now?

CHAI RPERSON HI LL:  Yes.
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M5, MAZO.  Ckay, perfect. Now we're on page 2,
Ti mel i ne.

17-18 was effective on August 17th.

August 27th, the second neighbor notification
letter was sent to the adjacent owners in response and
provi ding detail ed responses to the owners' concerns.

Septenber 8, 2018, which as we have -- is not a
critical date anynore but had always been discussed as a
critical date in terns of the property. The property was
| andscaped. That property | andscapi ng was the pictures that
you all have seen with the buckets of rocks. You know, as
has been stated, there are no pictures of whatever nmay or may
not have occurred, whatever occurred in, you know, being --
what ever occurred in March, there's no pictures of that.
There are, of course, allegations that there was a truck that
cane with all this fill. But what we do have photos of from
t he nei ghbors i s, Septenber, sone rocks and sone | andscapi ng.

Also, | do note that there was al so an all egation
In regards to sone nulch and other |[|andscaping that was
apparently included in the grassy berm So let's see.

Oct ober 26th, DCRA issues the building permt.
And then we get into the appeal Decenber 5th. They voted to
support it. On the 10th, there was an appeal. And t hen
March 19th there was the m nor revision that we, you know,

have determ ned as mnor and is part of the application.
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Now we're kind of getting into the pre 17 zoning
regul ati ons. And instead of wusing this, I'm -- no, no,
I nstead of using that, |I'mactually going to provide pictures
that a colleague of mne sent of the pre 17 zoning
regul ati ons so that we all see, you know, there's no question
about what was or wasn't there if there's an interpretation.
| don't know if you guys can see this.
kay. Let nme see how | get that on the screen. Wll, okay,
let's see. Can you see it now?

(No audi bl e response.)

M5, MAZO Ckay. Well, we'll figure that out in
terns of being able to see those, but --

CHAI RPERSON HI LL: | don't know if the tech is
around?

M5. MAZO. Ckay. Well, | do have i nages of those,
SO --

Hey, sorry. | feel like this always happens to
me, the tech issues. |I'mlike prined for it. So, what |I'm
trying to show are these pictures that | have of the -- okay,
got it.

Again, not the world' s greatest photos because
they were taken on an iPhone of ny old zoning regul ations,
but hopefully this will give us an opportunity to talk
t hrough what the pre 17-18 zoni ng regul ati ons said and di dn't

say.
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| wll start here, actually, with the definition
of natural grade because, as we have discussed, the
definition of natural grade is not included in -- was not one
of the requirenents that the Zoning Adm nistrator was
required to review as part of making his determ nation of
whet her that |lower level is a cellar or basement, and al so
Is not part of the cal cul ation of BHWP.

So the definition is up on the screen. It says,
you know, the undi sturbed el evation of the ground of the | ot
prior to human intervention or where there are existing
| nprovenents to the lot, the established elevation of the
grade exclusive of the inprovenents or adjustnents to the
grade made in two years prior to applying for building
permt. Natural grade may not include nanually constructed
berms or other forns of artificial |andscaping. So that's
the definition of natural grade.

Next, and | wll turn this, we now have the -- on
the fly here. W now have the 17-18 definition of cellar:
that portion of a story the ceiling of which is less than 4
feet above the adjacent finished grade. GCkay, so now we know
we're tal king about adjacent finished grade, different from
natural grade. That is for the definition of cellar.

We then have the definition of -- let's see. Oh,
we al ready have that one. Again, the BHW for the point used

to neasure building heights in the R, RF and RA zones. And
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then this here is tal ki ng about howt he neasurenent of hei ght
of buildings not including a penthouse in the R and RF zones
shal |l be neasured in accordance with the rules. the building
hei ght neasuring point shall be established at the existing
grade at the mdpoint -- existing grade, again -- at the
m dpoint of the building facade of the principle building
that is closest to a street |ine.

And then the other, which I'm not sure | had a
chance to upload but | do have a photo of here is the
definition of finished grade under 17-18. So let ne just
find that shortly.

| al ready showed that? For pre 17 -- no, | have
natural grade. Oh, perfect. GCkay, we're going back, then,
to the natural grade. Fi ni shed grade. ['"'m sorry. So
finished grade was above it. The elevation of the ground
directly abutting the perineter of a building or structure.

So we are aware that these are the definitions
that we are working under for the purposes of 17-18 and for
t he pur poses of eval uati ng the Zoni ng Adm ni strator's correct
analysis of the building permt before him

| noww || go back very briefly to ny Power Poi nt.
So, again, we're tal king about the pre 17. You know, we have
spent quite a bit of tinme |ooking at these photos and there
Is the red clay. You know, again, that work was not done by

Capitol Partners. Septenber 2018 is the post survey. There
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are the pictures of the rocks which we have al ready seen.

COW SSI ONER MAY: Yeah, can you stay on that?
This. No, that one. Stay there for a second.

M5, MAZO Sure. And for ease of reference, we
have i ncluded that kind of bracket to identify what, in our
estimation, docunents the fact that there's really no
di fference between what occurred -- the facts on the ground
In June as opposed to Septenber in terns of the materials
that are to be calculated as part of the existing grade for
pur poses of buil di ng hei ght neasuring point, and then, also,
si mul t aneously, as finished grade for the purposes of cellar.

I"'m now going to take you to the plan section
which | know we have all seen before. It identifies where
the BHW is taken from |It's taken fromthat point that is
the mdpoint of the building facade of the principle
bui | di ng. As established, the term building facade is a
defined termand is defined as being at that vertical plane.
So | think we've addressed that question.

You know, now | just want to provide a little
bit -- 1 don't -- so the Board is aware, | don't have all the
conpari sons here. But we'd be happy to provide this
information and, if the record needs to be supplenented in
terns of what the differences are -- but the conparison
between the pre 17-18 definition of cellar and post 17-18

definition of cellar, you know, those definitions are on
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the -- hopefully you can see them

But as the Zoning Adm nistrator alluded to, post
17-18, the calculationis nowtaken fromthe adj acent natural
or finished grade, whichever is lower in elevation. And so,
whereas pre 17-18, it was above the adjacent finished grade,
whi ch, as we have reviewed, is a defined term That term
adj acent -- I'msorry just finished grade.

Bui I di ng hei ght neasuring point, again, there's
a conparison there. And this is for the building height
measuring point as it pertains to a residential zone. |It's
at the building facade, the existing grade at the m dpoint.
And again, that's pre 17-18. Post 17-18, adjacent, natural
or finished grade, whichever is |lower in elevation.

And, you know, we know t hat the Zoni ng Conm ssi on
wor ked very closely with the Zoning Adm nistrator on this
definition of the post 17-18. And | know, wi th havi ng spoken
at length wth the Zoning Adm nistrator about nmany, nmany
cases, about the reasons why they needed to put that
I nformation, that definitionin there, because, as the Zoni ng
Adm ni strator testified, there was a | ot of lack of clarity.
| know | ast year or maybe a year and a half ago this Board
dealt with a very neaty case that precipitated the zoning --
the text anmendnent 17-18, in |large part.

But there is a clear distinction and there's a

clear definition change, and it was purposeful. But you
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know, as this Board, you know, understands, and QAG
obvi ously, woul d not question that the Zoning Adm ni strator
was working under the zoning regulations in place and
effective at that tine, which was the pre 17-18.

You know, one thing, and really this is just for
the Board to take under consideration, is that there was
recently a BZA Appeal Nunber 19-106, in which there was a
gquestion about where and when grade was to be cal cul at ed.
And because it's the sanme issue that was addressed in 17-18
but had been addressed.

And really, there, this Board -- on a different
set of facts, but it was an appeal -- determ ned that the
DCRA has to work off the docunents that they are provided;
that there is a single universe of docunents that when, as
in this case, as in our case here, DCRA obtains technical
obj ections, the neighbors object, and DCRA works with the
applicant and t he nei ghbors to resol ve questions. It's still
the material and the facts that are before DCRA i s how DCRA
has to make a determ nati on. And then in that case, the
Board upheld the Zoning Adm nistrator's determ nation that
the lower level is a cellar and the Board determ ned that
final determnation is the grade to be nmade during DCRA's
final inspection after construction is conplete.

And so | identify this case, you know, not

necessarily to say this is the end-all, be-all but just to
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advise the Board on how they have |ooked at this issue
bef or e, trying to grapple wth this question that
Comm ssi oner May raised and that Ms. John has raised, which
I's what i s existing grade, when i s DCRA supposed to nake this
I dentification? And, you know, understanding the realities
of the situation, which, as the Zoning Adm nistrator
identified, is that they get an application, they | ook at it,
t hey say okay, we need nore information, and they cone back
at another time. So that is that.

Agai n, you know, just kind of rem nding the Board,
the Zoning Adm nistrator, about the discretion that is
entitled to the Zoning Adm nistrator's review. O course,
it is a de novo review but, really, we're just |ooking at
clearly erroneous nor inconsistent -- or inconsistent with
the zoning regulations as a whole. And, you know, to be
added there, the zoning regulations in effect at the tine of
revi ew

Just in case there were questions, questions had
been rai sed about, or questions have been nade about the roof
renoval . So this was, you know, after the roof renoval in
2015, and then after DCRA' s enforcenent action where there
was this roof that was replaced. | nean, it was not clearly
replaced in kind, but it was a roof that was put on. And,
you know, just to provide a visual there in case there are

guesti ons about that.
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And then a copy of the building permt. And one
thing | do want to identify in the building permt which was
unique to nme, quite frankly, is that the building permt
itself identifies that there were technical objections that
were raised by the nei ghbors, you know, expressly says that
t hey were rai sed and, you know, essentially says that they've
got to go to DDCE before starting; a wall check is required.

So there are stop gaps in placeinthis particular

buil ding permt toidentify the fact that this was a property

t hat nei ghbors raised questions about that the -- and that
DCRA -- | nean, |'m speaking now, but DCRA did its job. |
mean, | know there's a | ot of argunents that DCRA didn't do

Its job, but from our perspective and from you know, the
perspective of the -- sonebody who works very closely with
DCRA on enforcenent issues and on permtting issues, you
know, we see this all the time.

Otentinmes, we get brought in at a nuch later
date, but we see people who get into big troubl e because t hey
get a building permt and people -- or they apply for a
bui l ding permt, they get a building permt and it cones back
and, you know, there's additional review. DCRA revokes the
permt and, you know, we're called into help. It, you know,
becone a nuch bigger -- not nuch bigger but it becones an
I ssue that DCRA handles all the tine.

And in this instance, | really do believe DCRA did
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their job. | nean, they got technical objections, talked to
the nei ghbors, talked to M. Rueda nunerous tines,
corresponded with them And, you know, while the nei ghbors
and M. Rueda may not like the ultimte decision, | don't
think that the Board could say this was not a considered
decision, that this was not a decision where the Zoning
Adm nistrator didn't have the full information in front of
him He had those pictures that you all have seen. He had
the Appellant's, | guess, elevation plan. | nmean, all of
t hat docunentation was before the Zoning Adm nistrator and
he still came to this decision.

So, wth that, if the Board has any questions
about anything kind of pertaining to the permtting of the
property or what may have happened in WMarch 2018, the
property owner is here and can address those.

CHAl RPERSON HI LL: Okay, great. Thank you.

Does t he Board have any questions for the property
owner ?

COW SSI ONER MAY: | have one quick one. Can you
bring the tineline back up?

M5. MAZO Yes. Here you go.

COW SSI ONER  MAY: Ckay. So the Appellant's
subm ssions indicate that the changes to the grade occurred
on March 24th, which is after it was purchased by Capitol

Partners. But you also state sonewhere in the tineline --
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or inthis presentation that they had nothing to do with the
pl acenment of that soil.

M5. MAZO Yes. So --

COW SSI ONER  MAY: So it happened after they
bought the property but they didn't have anything to do with
it?

M5. MAZO Correct. And | can actually have the
property owner who's here address that.

COMM SSI ONER MAY:  So |"mcurious as to how t hat
cane to pass.

M5. MAZO  Yeah, no, and | understand that. And
| would |ike the property owner to cone here to introduce
hinmsel f and then to explain that issue. But as a preface,
nmy understanding is that part of that cane to be that they
purchased the property and then once they purchased the
property, there was a tine |lag between once a property is
pur chased and t hen once the recordation of the contract cones
up in the land records. And so that woul d expl ai n why these
enforcenent actions, the property owner was not aware that
they were happening at the tine, because they were never
advi sed. Because the permt --

COW SSI ONER MAY:  So why don't we just let the
property owner speak.

M5. MAZO  Sure.

COW SSI ONER MAY:  Sorry. ldentify yourself for
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t he record.

CHAI RPERSON HI LL: Can you i ntroduce yoursel f for

a second?

MR NAWAZ: Hi. Good afternoon. Thank you for
letting me -- giving ne a chance to speak. My nane is
Mahnmood Nawaz. | amthe nanager of Capitol Partners, LLC

CHAI RPERSON HI LL: Can you spell your |ast nane,
pl ease?

VR, NAWAZ: Nawaz, N-A-WA-Z, Nawaz.

CHAI RPERSON HI LL: Ckay. M. Nawaz, were you
sworn in earlier?

MR NAWAZ: Yes, sSir.

CHAI RPERSON HI LL: Ckay.

COW SSI ONER MAY:  So, M. Nawaz, when you -- you
cl osed on the property on the 20 -- I'msorry, on the 15th
of March, 20187

MR NAWAZ: That is correct, sir.

COMM SSI ONER MAY:  And there was work done on the
property after that point?

MR. NAWAZ: That is correct.

COMWM SSI ONER MAY:  And who did that work?

MR NAWAZ: It was nultiple contractors under the
DCRA-i ssued permt. It was a DCRA enforcenent action to
repl ace the roof.

COW SSI ONER MNAY: So it was DCRA's contractor
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that did the work on the building, including adding that soil
for gradi ng purposes?

MR, NAWAZ: | will address the soil issue. | am
not aware of, nobody has added any soil before ny eyes, or
| have not observed anyt hi ng.

COW SSI ONER MAY: Well, | nean, there was stone
t hat was added under your watch, right?

MR. NAWAZ: The stones were added. And if you'd
like to --

COW SSI ONER MAY: Al right. So the soil that
was added that the neighbors said went in on the 24th, you
don't know anyt hi ng about that?

MR. NAWAZ: | have no information. And ny belief
Is there was no soil added. |If you can -- if | can make a
short statenent that may clarify sone of the, you know --

COW SSI ONER MAY:  Okay.

MR. NAWAZ: The property was purchased on March
15, as we all said. Prior to our purchase, there was an
active enforcenent action going on, on the property by the
DCRA. There was a building permt issued, as it is |listed,
I n Septenber 2017. And DCRA -- and we cane becane aware of
these building permts and enforcenent because there was an
about $40,000 lien or so which was put against the property
by the DCRA. DCRA wanted to charge that anount to the owner

for not doing its job and so forth. And that is how we
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becanme awar e.

And there was -- significant work was started.
Li ke, you know, a roof was replaced. | observed the property
I n Novenber and Decenber and | saw t he workers working there
in the property, on the roof. But at that tinme, we had
signed the contract. And | tried to speak with them but
they would not speak to ne, obviously. But then sonehow,
fromJanuary onward, nobody was doi ng any work. |t was snow,
also, and it was, you know, it was outside work. Wth all
of the weat her or sonething, we thought they may do it | ater
on. But then in March, another permt was obtai ned.

Now, here is the disconnect alittle bit |I wanted
to address how we did not know. The problemis, once you
close on a property, it takes sone tine for the online
records fromthe -- office to, you know, populate and the
DCRA itself to cone to know that there's a different owner.
DCRA enforcenent staff will not knowthat there's a different
owner unl ess sonebody approaches them W had not approached
t hem There was a permt issued, the second permt, which
ends at 569. That was issued in March 2018, and that was
al so i ssued to replace the roof under the DCRA enforcenent.
Wiy the work was not done under the prior permt, we don't
know.

Now, during March, that is -- the workers were

doing the work, and then there was another notice of
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viol ation was issued by the DCRA. That was issued on March
9, and that was issued to the previous owner again, and that
was i ssued to address the issue that the property entrances
are not secured. And DCRA initiated an enforcenent action.
Their contractor did an enforcenent action. They installed
t he pl ywood, they boarded up the place properly, and did sone
cl eanup work, also. This is ny belief. And DCRA went ahead
and issued us a bill for that particular enforcenent action.

| went and | nmade an application, appeal ed agai nst
that particular charge to the Ofice of Admnistrative
Hearings. And at the O fice of Adm nistrative Hearings, DCRA
consented that this violation should be di sm ssed agai nst the
Capitol Partners; it was against the previous owners. And
that is howwe cane to knowthat there is -- sone enforcenent
action is going on.

That all is a part of record. That particul ar
enforcenent action did occur, but it was dism ssed because
the DCRA counsel filed a consent notion that the abatenent
has al ready been conpleted prior to the -- before the new
owner took over the property, so it should be dism ssed.
That is how we cane to know So there was a small little
di sconnect before DCRA cane to know.

COW SSI ONER MAY: | think | got the picture.

MR. NAWAZ: Thank you, sir.

COW SSI ONER  MAY: | understand how that was
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playing out. That's it.

MR NAWAZ: What | want to add here is, as far as
the issue of adding the, you know, any soil, we were not
aware of any soil issue, neither we have added any soi
I ssue. We did not do any work till sort of m ddle of, around
m ddl e of -- sonewhere around towards the end of June or
start of May. Qur neighbor called and they said, you know,
grass is tall, so we just had our |andscaper guy go and cut
the grass. The issue of the stone has been brought up quite
a bit, you know, the nmul ching and the stone.

COW SSI ONER MAY: And | don't have a question
about that.

MR, NAWAZ: But | want to address it. It is an
al | egati on agai nst us. | have a chance, so I'd like to
address it. Very shortly.

COW SSI ONER MAY:  It's up to you, M. Chairnman,
whet her you want to hear it. I mean, the Applicant had
their -- or the property owner had the opportunity to nake
their case. M question has been answered, so | don't --

CHAI RPERSON HI LL: Ch, no, that's okay. So just
give nme one second, sir. You can go ahead and nmake your
st at enent .

MR, NAWAZ: (Ckay. Thank you. There was a runoff
goi ng on, on the property. This property is 2 feet at a

| onwer el evation from our neighbors. And actually, in the
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entire block, thisis at the | owest el evation. The el evation
runs fromnorth to south, and each property is sort of 2 feet
hi gher .

So, during the -- you know, whenever we visited
the property, there was a | ot of runoff going on. There was
a lot of water going on. So we asked the | andscapi ng guy,
you know, why this, and we see there's a lot of, you know,
| eaves and other, you know, dirt on the alley side. And we
were concerned; DCRA can issue, you know, a notice of
violation at any mnute. So we asked him He said we can
mul ch it and we can add sone stone so that it won't go out.
It was sort of make sure that, you know, the runoff is
controlled. That is why.

And it was only maybe two or three small buckets.
The stones were added in Septenber, we are talking. There
was never an intention to change the grade or do anything
else with it. That was the only intention, was to control
t he runoff.

CHAI RPERSON HI LL: Ckay. Al right. Ckay.
Anybody got nore questions?

(No audi bl e response.)

CHAI RPERSON HI LL: Ms. Mazo, can you pul |l up that
slide that has the two side-by-sides, whatever it is?

MS. MAZO  For 17-18?

CHAI RPERSON HI LL: No, the pictures, the two
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pi ct ures.

MS. MAZG  Oh.

CHAI RPERSON HI LL: Yeah. So the only thing is,
what | got is, you all purchased the property and it | ooked
i ke that in June of 2018, correct? And |I'm not actually
asking the property owner, |'m asking you, but the property
owner can answer if they want. But that's what you
understand it to be, correct?

M5, MAZO. My understanding is that when they
purchased the property --

CHAI RPERSON HI LL: In 2018, that's the way it was
on the left. And then on the right, in 2018, Septenber, the
reason why it's |like, you know, there's no |onger the red
dirt thereis there was, |ike, runoff and they put, you know,
mul ching and rocks to kind of keep the runoff from going.
That's what | understand. Correct?

M5. MAZO That is correct.

CHAI RPERSON HI LL: Ckay. Al right. And then
just the one last thing, | guess, for even naybe DCRA, so --
and | still kind of -- well, actually, I'"mgoing to have to

cone back to you again wth this whole building height

measuring point in a mnute, but the -- why wouldn't they
just lower -- and | keep going back to this, why woul dn't
they just lower -- if they could | ower the building 14 i nches
or whatever that is, right, and they'd still have everything
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they have there -- | nean, |'mjust hypothetically speaking,
| guess, right? They'd still have the cellar. They'd still
have all the floors. They'd have to kind of manipulate a
couple of inches here or there on the other floors, but
they'd still probably have the sane buil ding. You don't
know?

MR, LeGRANT: Possi bl y. I'd have to see a
submttal of plans --

CHAI RPERSON HI LL:  Sure.

MR LeGRANT: -- to give you a definitive answer.

CHAI RPERSON HI LL:  And now this doesn't matter to
me but | am going to ask the question: you don't know if
that would then trigger a significant enough change to kick
you over into post 17-187?

MR, LeGRANT: Correct. | don't know.

CHAI RPERSON HI LL: You don't know, right? You
woul dn't know. Ckay.

And then back to the ANCs again, so these are
only -- it's only two units that are in the property?

MR. RUEDA: They're converting it to two units.

CHAI RPERSON HI LL: They're converting it to two

units. So, okay. So, | nmean, I'mjust trying to -- and
don't -- and believe ne, | conpletely get it. | live in the
city. |'ve got neighbors. You know, and so | understand

what people don't want or want and all that, so |'m not
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trying to not justify your objection. ["mjust trying to

under st and

it alittle bit nore, right?

So, really, again, you're still only getting two

units. And so, really, one of the issues is -- the issue

tends to conplete -- and this is why, again, the whole 17-18

thing did cone up and try to get resolved. It's the density

of the --

bui | di ng.

it's how nmuch density they're getting in the

It's not -- they're just -- they're still getting

just two units.

MR RUEDA: But you're allow ng an additional

story. That's a 33-percent increase.

CHAIl RPERSON HI LL: Well, you're allowing --

t he

hei ght's going to be the sane. You're still going to be --

It's also

it's -- you're talking about two things that can't

MR RUEDA: Yes, but there's a density issue.

a height 1ssue. But the reality is, is that

mut ual | y excl usi ve.

trying to understand.

of is that

di scussi on.

be

CHAI RPERSON HI LL: So the density -- and |' mj ust

So the density that you're speaking

-- wouldn't they be able to do two by matter of
right, anyway? They'd be able to do two by matter -- |I'm
just trying to understand what's the density part in this

You can touch the m crophone.
MR GQUTHRIE: Part of the density issue --
CHAI RPERSON HI LL: You need to bring the

(202) 234-4433
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m crophone a little bit closer. Sorry.

MR GUTHRIE: Part of the density issue has to do
with the provision of services to people in urban areas. |
don't knowif you're on D.C. Alerts. | get at |least two or
three alerts per day about water, where the waterlines going
I n or out of buildings have sprung a | eak and water is being
turned off and streets are being closed because we have
I ncreased the volune that's going through sone very aged
pi pes. Part of the problemis age and part of the problem
Is getting a hell of a lot nore use than it ever used to.

CHAI RPERSON HI LL: Ckay. Conmm ssioner, |'m not
objecting to your opinion and everything, | nean, |'mjust
trying to understand.

MR GUTHRIE: But that's part of the -- you were

saying the density issue.

CHAI RPERSON HI LL: Exactly. I'mjust trying to
understand the increased density. Meani ng you have two
famlies, you have two flats. You're still going to have two

famlies and two flats, you're just going to have | ess FAR

You're still going to have the sane height. So that's just
what |'m just trying to understand. "' m not argui ng what
you're bringing forward. |I'mjust trying to get to what |

was trying to understand is the crux of the objection. And
SO you're not going to get nore people, they're just going

to have nore space. So there mght be an increase in
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pl unbi ng, that's what you' re speaki ng of, and i ncreased wat er
use, and increased shower or sonething |ike that. Ckay,
that's what I'mjust trying to understand.

MR GQUTHRIE: That's a huge issue in the D strict
that is not being addressed --

CHAI RPERSON HI LL: | under st and.

MR GUTHRI E: -- by the folks who should be

addressing it.

CHAI RPERSON HI LL: | was just trying to -- I'm
just trying to understand. It's not three units versus two;
it's still two units.

Ckay. Al right. Does anybody have any

questi ons?

MEMBER JOHN: M. Chairman, | do have a questi on.
| was trying to find the statenents in opposition in the
record. Can you tell nme, M. Rueda, where those statenents
are, what exhibit?

MR RUEDA: |'msorry, the statenents of what?

MEMBER JOHN: O the opposition, the nei ghbors who
are i n opposition.

MR RUEDA: Ch, the technical objections or the
af fidavits?

CHAI RPERSON HI LL: Where in the record --

MEMBER JOHN: \Where in the record --

CHAI RPERSON HI LL: -- the affidavits.
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MR. RUEDA: The affidavits were submtted in the

reply this past Monday.

MEMBER JOHN: |'mjust trying to find the exhibit
because | wanted to ask --

MR, RUEDA: W added it as Exhibit Ato the reply.
| didn't affix a nunber.

VI CE CHAI RPERSON HART: It's Exhibit 36.

MR. RUEDA: |'msorry.

MEMBER JOHN: | can just ask the owner.

D d you speak with any of the neighbors after you
purchased the property on March 157

MR NAWAZ: W spoke to themon the second week,
af ter about a coupl e of weeks, about 10 days or so after, to
t he nei ghbors on the left, and to the nei ghbors on the right.

MEMBER JOHN:  So that woul d be around the 24th or
t he 25t h?

MR NAWAZ: Probably that date. |"'m not sure
about the date, but if the other person is -- you know,
Ms. Schwartz was saying 24th, so that nust be the date then.

MEMBER JOHN: Okay. Thank you.

MR NAWAZ: | don't renenber the exact date, but
that may be true.

MEMBER JOHN: Ckay. Because | believe, if |I'm
correct, whichis why I was trying to find the exhibit, one

of the neighbors said that on that day they saw people
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putting dirt, red dirt in, you know.

MR NAWAZ: | also sort of thought of, but I
want ed to speak to her but she had | eft. She did not brought
it to nmy notice that day. You know, she did not brought it
tony noticeif there are people working there or they're not
wor ki ng. Because that day, there was no people. Wen | was
there, nobody was working there. And | was there earlier
part of the day, that day.

| just said hello to her and, you know, said we
were here, we thought we should introduce to you and if you
have any concern. Because the property was sort of
abandoned, so we were going to put up a tarp, so we wanted
to get their permssion to go onto their roof to |ower the
tarp in the back. W wanted to secure it. So she did not,
on that particular day or a couple of days thereafter, she
did not brought into ny notice or question that why the
peopl e are worki ng, are the people working there or not. But
during those days, also, | wanted to reconfirmthat there was
wor k goi ng on for the roof replacenent.

MEMBER JOHN: How nmany tines did you speak with
Ms. Schwartz?

MR NAWAZ: [|In March, only once. And thereafter,
I n May sonetine, a couple of tines, and then in June a couple
of tinmes. She called ne, your grass is tall, you take care

of it. There were sone other small little issue in the back,
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they asked ne take care of it.

MEMBER JOHN: Okay. Thank you. Thank you.

IVS. MAZO Sorry, just for a point of
clarification, it looks |like Exhibit 24C-1 has a conpilation
of texts between Ms. Schwartz and M. Rueda. |'mnot -- you
know, it looks -- and |I'm just reading these now, but it
| ooks |ike there were texts WMirch 14th at 2:35-ish, |
suppose, that says --

MR. RUEDA: | can address this if you want.

M5. MAZO No, I'mjust trying to read it.

| think it says that they -- are you hone? So
March 14th, that's Stephanie Schwartz saying, that's DCRA
And then on March 14th, it says, the new owner at 29 stopped
by just now. They bought it for 830K And then kind of
confusingly, the bottom part of those texts is dated March
24t h, 2018, but then has the sane | anguage. So |I'mnot sure
what date the texts were actually sent. You know, so |' mnot
sure if M. Nawaz spoke to themon the 14th or the 24th, but
there's certainly docunentation about outreach from the
property owner

MR NAWAZ: Sorry. | did neet themon the day of
purchase or the day prior to purchase. On day prior to
purchase, we went there to nake sure everything is fine. |
mean, you know, it's just sort of the practice, the buil ding

IS not burned or sonething. It was not occupied building,
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you know, vacant building. So that particular day, you know,
| do recall that | net her on the March -- it may be March
14 or 15. It's March 14, so that is the date. Sort of a day
prior to the purchase.

MEMBER JOHN: Al right. Thank you.

MR NAWAZ: One day prior to the settlenent.

MEMBER JOHN:  Thank you.

MR RUEDA: Excuse ne, Conmmi ssioner. W did
correct the exhibit, in the exhibit to the reply, which was
subm tted on Monday. So the sanme Exhibit 36 contains the
exhibit with the -- basically, the texts were duplicated
between the 14th and the 24th. So | went back and | checked
the record in ny phone, which is where it's stored, and the
neeting date was the 24th, at |east the one that we were
tal king about. |'"'m not sure if there was a different
neeti ng.

MR NAWAZ: Yeah, | also nmet her on the day of,
you know, purchase, sane day or next day. So March 14 sounds
correct.

MEMBER JOHN:  And on the 24th?

MR NAWAZ: Yeah, |'m not sure about the exact
date of 24th.

MEMBER JOHN: Okay. That's fine.

MR. NAWAZ: But say a couple of weeks, you know.

MEMBER JOHN: That's fine.
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MR NAWAZ: But it was only -- but this

I ntroduction was only once, and that was either on the day
of purchase, 15 or 14. "Il guess it was 14. The
I ntroduction where | said hello, you know, you are ny
nei ghbor and so forth, that was on the 14.

MEMBER JOHN:  Ckay.

MR. NAWAZ: That was not on 24.

MEMBER JOHN: Okay. Thank you.

CHAI RPERSON HI LL: Ckay, just one, | guess, for
M. Nawaz. | nean, when you bought the property, again, the
finished grade was the way the finished grade was. You guys
didn't manipulate the finished grade?

MR NAWAZ: | amnot a very sort of technical sort
of person.

CHAI RPERSON HI LL:  Sure.

MR. NAWAZ: But we have not done anythi ng change
to the grade. And the grade -- and what is the finished
grade and what's the level, nore information cane fromthe
architects.

CHAI RPERSON HI LL: The phot ograph, Ms. Mazo, just
put up that photograph again if you wouldn't m nd?

This is fine with ne. Wen you purchased that
property in June 2018, that's the way the property | ooked on
the left there, correct?

MR NAWAZ: This will be the correct picture of
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the property at the tinme we purchased it.

CHAI RPERSON HI LL: Okay. kay. That's fine.

So you'll have a chance, sir, to ask questions.

MR, RUEDA: | just want --

CHAI RPERSON HI LL: On.

MR. RUEDA: No, it's not a question.

CHAI RPERSON HI LL: Onh.

MR, RUEDA: | wanted to point out that the
phot ograph is from June, right?

CHAI RPERSON HI LL: Yeah, | said June 2018, didn't

MR, RUEDA: Correct. But the date of purchase was
from March

CHAI RPERSON HI LL:  Oh.

MR RUEDA: And the erosion that we're show ng,
by the way, is at the m dpoint of the buil ding.

CHAl RPERSON HI LL: When you purchased the
property, this was the |evel of grade that you purchased it
at?

MR NAWAZ: Yes. The first application which was
made for the actual permt, you know, filing, that was end
of May. And whatever the grade depictions are in that
application, those were the actual grades once we purchased
the property. W haven't done any work between the tine we

purchased the property and the tinme we nade the application
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in 5/29/2018.

CHAI RPERSON HI LL: Okay. Al right. GCkay.

Al right, anyone el se?

(No audi bl e response.)

CHAl RPERSON HI LL: Okay. Oay. Al right. So,
M. -- well, first of all, actually, how do | do this?
M. Rueda, do you have any questions for the presentation?

MR RUEDA: | don't.

CHAI RPERSON HI LL:  Ckay.

MEMBER JOHN: M. Chai rman?

CHAI RPERSON HI LL: W're going to take a quick
br eak.

(Wher eupon, the above-entitled nmatter went of f t he
record at 4:28 p.m and resuned at 4:38 p.m)

CHAI RPERSON HI LL: Okay, let's get started again.
Ckay. Al right. So the Property Omer did have -- |'m
sorry, the Appellant didn't have any questions of the
Property Ower. Does DCRA have any questions of the Property
Owner ?

MS. LORD- SORENSON:  No.

CHAI RPERSON HI LL: Ckay. So, M. Rueda, you --
or I'"msorry, Comm ssioner, you have, both of you have tine
for rebuttal. | can go ahead -- can | give you 10 m nutes
for rebuttal ?

(No audi bl e response.)
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CHAI RPERSON HI LL: Okay. Geat. W'IIl start and

see where we're getting to, and then we'll do concl usions,
okay? So --

M5. MAZO Can | make a quick point?

CHAl RPERSON HI LL: Sure. Sure.

M5. MAZO. | just don't renenber. Do we cross on
rebuttal or do we not cross on rebuttal? | don't renenber.

CHAI RPERSON HI LL: | thought that you didn't cross

on rebuttal. | thought you got to provide your own rebuttal.
And so they'll get rebuttal, then you'll get rebuttal, and
then everybody gets rebuttal. And then you'll get a
conclusion, you'll get a conclusion, and you'll get a
conclusion. And then that's where we'll end up.

And so, Conm ssioner, you can go ahead and begin.
"' mgoing to have M. My put 10 m nutes on the clock. And
start whenever you |ike.

MR RUEDA: -- or is he ceding to ne? | need a
m nut e.

CHAI RPERSON HI LL: Does sonebody el se want to go
first then?

(OFf-mc comments.)

CHAI RPERSON HI LL: Ch, all right. Ckay. Al |
right. Then hold on.

MR. RUEDA: W nmay need tech support.

CHAI RPERSON HI LL: Is tech support still here?
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MR, RUEDA: | could get it up before. |'msorry.

Ckay. | apol ogi ze. So the ANC has diligently
gone through inits pre-hearing statenents and replies to the
Property Omer and DCRA that the property is four-stories
hi gh and incorrectly nmeasured from atop a berm which was
installed on 3/24/18. W know this because affidavits were
si gned by four neighbors.

You can see in the photograph that the ground is
abnormal Iy | evel and extends across the -- at the sane | evel
as the adjoining property. The BHW, if it had been neasured
at the mdpoint in August, would have been at the eroded
condition that you see there. So the only thing that you can
surmse is that in Septenber they filled in the area at the
m dpoi nt of the building, which is eroded as you can see in
t he phot ograph, and they were able to sustain the clains that
they made in their drawi ngs, which are neant to give theman
additional story that other people on the bl ock are not able
to do without the addition of a berm Which now, obviously,
has been corrected through 17-18 | anguage.

The | anguage of the regul ations, the words that
we rely on regardless of all of this discussion about
finished and natural and all that grade is that you neasure
bui | ding height exclusive of berns or other artificial
f eat ures. Stories, according to B-310, are counted at the

poi nt from which building height is neasured, exclusive of
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ber ns.

Fi ni shed grade and the definition, we know from
corrections in 17-18, relate only to FAR, because in FAR
cal cul ati ons you coul d mani pul ate the grade. You could rely
on finished grade in order to determ ne whether it was a
basenent or a cellar. But because you have additional
| anguage which tells you how you neasure stories, which is
different fromhow you neasure FAR, and it's different from
how you neasure buil ding height. The regulations under 310
tell you that you neasure stories fromthe point you neasure
bui | di ng height, which is not finished grade.

That's all | have.

CHAl RPERSON HI LL: Ckay. Thank you, M. Rueda.

DCRA, have anything for rebuttal ?

M5. LORD- SORENSON:  No.

CHAI RPERSON HI LL: Okay. Does the Property Oaner
have anything in rebuttal ?

And also, just -- it's funny, QAG | can't
remenber, like is this rebuttal of rebuttal or this is just
rebuttal of the testinony?

MR RITTI NG Good questi on. | think it's
supposed to be rebuttal of the testinony, followed by the
cl osi ng argunents.

CHAI RPERSON HI LL: Okay, but we already did -- so

rebuttal -- and maybe you can -- we can have a sidebar on
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this again afterwards, but, |ike, you know, | thought it was
rebuttal of the rebuttal, because we've already had -- oh,
anyway, | don't know. O maybe one of the attorneys knows.

W' ve al ready had the presentation, we've al ready had cross,
we' ve al ready had -- you know, | nean, | just -- I'malittle
lost in what rebuttal is at this point, but go ahead and
rebut away.

M5. MAZO. Thank you. 1'mgoing to just take a
couple of mnutes. The first is M. Nawaz has just i nforned
me that the image of the, sorry, the inage of the area under
the porch that we were | ooking at, which is that one?

MR, NAWAZ:  Yes.

M5. MAZO Ckay. Onh yeah. That that's actually
an i mage of the corner of the area under the porch, that it's
not, may not really be show ng the mdpoint. And so | just
want the Board to realize that; that in terns of kind of the
docunentation that we have been seeing, that may or nay not
be representative of what that area actually |ooked |ike on
June 2nd. | nmean, which would make sense because it woul d
have had to have been taken -- because it couldn't have been
t aken whil e he was on the property, it would had to have been
taken from sonebody who wasn't on the property. So, you
know, just to kind of take that under advi senent.

The other issue that cane up is this question of

the berm and that |anguage under the building height
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measuring point under 17-18. And | just wanted to identify
to the Board that this Board dealt with that issue directly
inthe Cafritz (ph.) case, which is 18615. And in that case,
| ooking at that issue specifically, the Board found that
I ndeed the ability to build up agai nst the side of a buil ding
did not constitute a bermor an artificial |andscaping that
woul d be detrinental to the BHW cal culation. And |I' m goi ng
to find the Board's decision there.

But that issue was specifically addressed and was
addressed ki nd of ad nauseamin that particular case, and it
was determ ned by the Board that indeed such an area was not
a --

Ch, okay. Let's see. |'mjust reading fromthat
decision: The slightly el evated grade along Mlitary Road is
no greater and it is in reaction to the potential abuse of
this practice that the Zoning -- subsequent to that, they
adopted a rule. And then, But although the Board doubts that
the m nor increase in grade i nvolved here woul d run afoul of
this rule, they said that they were vested.

And so the point is, isthat this particul ar issue
was al so addressed in DCRA's pre-hearing statenent in that
case where they said, Appellant also objects to DCRA
considering the top of the bermalong Mlitary Road to be
adj acent finished grade. Appellant calls this an artificial

adj acent finished grade, but as shown on that exhibit the
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bermis little nore than a few feet of soil that has been
built up along the MIlitary Road side of the building. In
fact, the height of that grade at the top is al nost the sane
as the existing.

And so there, they would say that, you know, that
they' ve | ooked at this issue about whether putting soil up
agai nst the side of a building, really, to address runoff or
to be the side of the building, really, does not trigger this
bermdefinition that is -- has been rai sed or questions that
have been rai sed about that.

Now, with that, | will end our rebuttal.

CHAI RPERSON HI LL: Ckay. M. Rueda, do you have
a concl usi on?

MR RUEDA: Well, | was going to say that that
case actually supports our prem se because that was about
FAR, not about stories.

As a concluding fact, though, | guess | would
surm se what we've been saying all along, which is that
bui | ding height neasurenents cannot rely on berns or
artificial features. And we know from havi ng seemthe berm
being installed March 24th, after the Omer had possession
of the property, regardl ess of whether or not the work was
performed by him was installed and used to benefit the
project in getting an additional story of devel opnent.

We've shown through extensive review of the
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regul ati ons, using the words of the regul ations with regards
to neasurenent of stories and not FAR, that you cannot use
the finished grade in determ ning the story, because stories
are counted from the point at which you neasure building
hei ght. Thank you.

CHAI RPERSON HI LL: Okay. DCRA?

M5. LORD- SORENSON: So DCRA asks that the Board
find that the Zoning Adm nistrator correctly approved the
permt in this case. Now, the primary issue is the buil ding
hei ght neasurenent point.

Now, the Zoni ng Adm ni strator revi ewed t he August
2018 survey, as well as the architectural plans. Based on
t hese representations, the BHW started fromthe grade, which
the Omer identified on the plans as existing/finished grade.
And the pre 17-18 definition Height of Building reads, in
part, In residential zones, the vertical distance neasured
at the existing grade at the m dpoint of the building facade
of the principle building that is closest to a street |ot
line to a point designated in the zone district. So, again,
according to the plans, the BHW started from the
exi sting/finished grade.

Al so, as nentioned earlier, the building facade
Is the face of the building. And as testified by the Zoning
Adm ni strator earlier, that was | ocat ed under the porch. And

so, when you |l ook at the actual height of the building for
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t he proposed construction, it is under 35 feet, which neans
that the proposed height is in conpliance with the zoning
regul ati ons.

Now, the next issue was the cellar. And -- let's
see. (kay. And under pre 17-18 definitions, a cellar is
defined as, That portion of a story the ceiling of which is
| ess than 4 feet above the adjacent finished grade. And
again, when you |ook at the architectural plans, grade is
I dentified as existing/finished grade. So, when you take the
measurenent fromthat existing/finished grade to the ceiling
above, the neasurenent is 3 feet 2% inches, which is bel ow
the 4-feet requirenent.

So based on the subm ssions to DCRA, the Zoning
Adm ni strator correctly approved this particular permt. So
DCRA asks that the Board deny this appeal. Thanks.

CHAI RPERSON HI LL: Ms. Mazos -- Mazo? Sorry.

M5. MAZO. Just very briefly as | try to bring the
sl i deshow back up here. | can use our F8. Duplicate, okay.
| feel so acconplished. Well, I'lIl feel acconplished when
It actual ly works.

Just again, you know, not to beat a dead horse
here, because we've all been here for a long tine; as an
initial matter, as established in the tineline, the Property
Omer, ny client, didn't take possession, didn't purchase the

property until March 15th. There are now all egations that
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there was sone backfilling that occurred on March 24th. M
client has testified that he's not the one who directed
t hose, that he didn't know about them and that he coul dn't
have known about them So, for that reason al one, that, you
know, just to nake clear on that.

Next is, again, going to this issue of did the
Zoning Adm nistrator correctly interpret the zoning
regul ations that were in place and were applicable to this
particular building permt. And the answer to that is
resoundi ngly yes. All the definitions of 17-18 were conpli ed
wth here. The definition of cellar, cellar is based on the
adj acent finished grade. The buil di ng hei ght neasuri ng poi nt
IS based on at the existing grade. And in terns of buil ding
height, it is also based on existing grade.

Questi ons about what may or nmay not have occurred
in ternms of putting sone fill in that area, that woul d have
related to the question of natural grade. The issue, as the
Zoning Adm ni strator very clearly testified to, the issue of
natural grade was not one that he was | ooking at or that he
was aut horized to | ook at under the zoning regul ati ons.

And we know that these are very tricky i ssues and
that, you know, for this reason, ny client, who, mnd you,
Is kind of new to developnent in the D strict of Colunbia,
he has really, in his mnd, really been trying to work very

closely with the neighbors. You know, there's docunentation
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just really fromthe beginning that there were neetings.

In fact, you know, the email fromMs. Schwartz on
Saturday, March 24th indicated that they had indeed net --
In the text exchange, that she identified that they had net
on that day. They may have previously net earlier. That
there was a |ot of communication between ny client and
M. Rueda in regards to cleaning up the site and | andscapi ng
and trying to take steps, really, to renedi ate what had been
an eyesore and |I'm sure was very difficult to live -- and
probably continues to be difficult tolive next toif you're
the adjacent neighbor. But you know, the neighbor
notifications were filed. And when there were question about
t he nei ghbor notifications, they were revised.

And so, you know, one thing that | just want the
Board, you know, to continue to be aware of is that, as |
stated earlier, | believe that this is a case where the
process wor ked, where nei ghbor notifications were filed. The
nei ghbor was well aware of what was going on fromthe very
begi nning. They were engaged with DCRA. They were engaged
with the Property Omer. And this is a case that was fully
reviewed by DCRA and correctly determned by the Zoning
Adm nistrator in regards to this question of the cellar and
t he height of the property.

So, for those reasons, | would ask the Board to

deny the appeal .
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CHAl RPERSON HI LL: Okay. Al right. So --

kay. So --

(OFf-mc comments.)

CHAI RPERSON HI LL: Sure. O course.

COW SSI ONER  MAY: So | have a question for
M. LeGant. W didn't really talk about this. W' ve been
focusing on the building height.

MR LeCGRANT: Yes.

COW SSI ONER MAY:  But t he dorner repl acenent, the
drawi ngs that we received in the anended permt are different
fromwhat the prior condition was and |I' mwondering if, you
know, since that was pointed out, that it's -- you know,
originally, they were casenent wi ndows and now t hey're drawn
as doubl e- hungs, and oddl y- proporti oned doubl e- hungs at t hat.
| nmean, is that -- you know, do you stand by your position
that that's a replication of what was there before?

MR, LeGRANT: Well --

COW SSI ONER  MAY: And also things |ike the
shi ngl es.

MR, LeGRANT: So the challenge is we don't have
di mnensions of the prior feature, right? The way the
regulation is, as | understand this to work is, you can't
renove, alter or extend an elevation, a protected rooftop
architectural feature. The feature's gone. The first --

think as you're well aware, the first subm ssion was not a
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correct replacenent and it was pointed out by the ANC. W
brought it back to the Property Omer to present a
repl acenent that was consistent. That replacenent is now a
single dorner. And ny reviewof the plans is that the w ndow
size, | believe, was consistent with ny inpression of the
previ ous w ndow openi ng si ze.

So, when it gets down to the materials and the
type of w ndow, you know, | would only -- when |I work with
applicants, and |I' mspeaki ng of ot her cases now, we urge them
to replicate what was there. |f the existing feature is
gone, in sone cases nonths or years have gone by, to | ook at
nei ghboring properties.

All I can say is that the information that was
presented to ne appeared to be consistent. At this point in
time, | would sinply urge the owner, if it's a material
question, they try to replicate as close as possible the
prior feature.

COW SSI ONER  MAY: Ckay. So the difference
bet ween doubl e- hungs and casenents is substantial in terns
of the look of what's there. It certainly has been
substantial when |'ve had to go for building permts. So,
| nmean, it seens to ne that that's sonething, since, you
know, there's photographic evidence of what it |ooked |ike
before, that that's sonething that they could change. |t

certainly is sonething that they could go to, you know, a
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slate shingle or a slate-Ilooking shingle. | see that the
Property Omer wants to try to address that. You know, if
this were a normal zoning -- | nmean BZA case, you know, |'d

ask them would you commt to doing that.

MR LeGRANT: Sure.

COW SSI ONER MAY:  |I'mnot sure the, you know --
| mean, let ne put it this way: If they were to submt
further nodifications, then you could anend the permt once
again to --

MR LeGRANT: Well, | don't knowif it's correct
procedure, but perhaps the Ower could be asked to stipulate
that, you know. | would try -- the regulationis adifficult

regul ation to adm ni ster.

COMM SSI ONER MAY: | under st and.

MR LeGRANT: Ckay. | would urge the Conmm ssion,
ultimately, to address -- to inprovenent. That being said,
when | look at the architectural feature, the rooftop
architectural feature, | ook at the volune and the, |ike for
the w ndows, the size of the openings of the windows. |[|'m

trying to think of another instance where sonebody has
changed the wi ndow type. | can't even think of one.

COW SSI ONER MAY:  No.

MR LeGRANT: But the appearance with -- and | do
get into, like, nmullions. When the nullion arrangenent

varies, | stipulate that they nust do the nullion arrangenent
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that was on the previous feature.

COW SSI ONER MAY: Ckay. So, | nmean, | think
that's very close to the issue of double-hung versus
casenents, because that -- it's the sane issue as nullions,
right? | mean, in a certain way, because -- | nean, you're
| ooki ng at just the single divider between the two w ndows
when you tal k about the nullions, or are you talking about
the nuttons and the entire w ndow pattern, |ike how nmany --

MR, LeGRANT: Well, the mullions, of course, is
the status of the feature, you know, the fixed feature.

COW SSI ONER MAY:  Ri ght.

MR LeGRANT: |If you have a casenent, then there's
goi ng to be an open versus cl osed.

COW SSI ONER MAY:  Ri ght.

MR LeGRANT: And | amnot, |'m not aware of an
I nstance where soneone has identified casenent w ndows and
|'ve asked for drawi ngs to show t he open and cl osed versi ons
of that.

COW SSI ONER  MAY: Al right. Well, | mean,
certainly if this were under the guidelines of an historic
district, the casenent versus double-hung would be a big
I ssue, right? But it's not a --

MR, LeGRANT: | woul d agree.

COW SSI ONER MAY:  Yeah. But that's not sonething

that's -- what |'m getting at is that if they, if the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

240

nei ghbor two doors away wanted to change their casenents into
doubl e- hungs, they'd be able to get a permt to do that?

MR, LeGRANT: | woul d agree.

COW SSI ONER MAY:  Yeah. Okay. kay.

(OFf-mc comments.)

COW SSI ONER MAY:  No, | nean, you know, it would
be -- | would be interested to hear if the Ower is
I nterested in anending the permt to address the concerns of
the ANC, at least with regard to this, because it seens to
me that's a sinple thing to do.

MR. NAWAZ: Thank you for giving ne --

MEMBER JOHN: M. May, if | could just add sone
i nformation? | aml ooking at the Google Maps and | note that
there are several houses in that sanme row that don't have
casenment w ndows.

COW SSI ONER MAY: That's true, but we're just
tal ki ng about what was there previously.

MEMBER JOHN: Right. But as you correctly noted,
it's not an historic district and the Owmer could get
perm ssion to put sonething else in. | just wanted to put
that out as a --

COW SSI ONER  MAY: Yeah, |'m aware of that.
Because they nodeled this on one of the other nei ghboring
properties as opposed to a photograph of a -- a previous

phot ograph of this property.
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CHAI RPERSON HI LL: M. Nawaz, do you have a

conment ?

MR NAWAZ: Yes, Sir. VWhat | wanted to comrent
was we have no intention not to restore what was in the
original. And we have no preference to do sonething which
IS not consistent. W are nore than happy to work with
M. Rueda in terns of, you know, size and, you know, shape
of those w ndows.

And also, on terns of, you know, slate or the
current shingles, the current shingle surface which you see
on the picture, it was done by the DCRA enforcenent
contractor. W wll do -- we'll go back and do a slate or
slate-li ke material so it's consistent with what ot her roofs
have t here.

CHAI RPERSON HI LL: So you'll go back and work with
the ANC to see if you can cone up with sonething that's
closer to what was originally there?

MR NAWAZ: Correct. Yeah, we initially worked
wth them

CHAI RPERSON HI LL: GCkay, that's fine. But you'll
go back?

MR NAWAZ: Correct.

CHAI RPERSON HI LL: GCkay. All right. So | do want
one thing, and then maybe you all can tell ne, the Board, if

this is sonething -- to the issue that Comm ssioner May is
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bringing up in ternms of -- and | also appreciate the fact
that Ms. John -- her comments. The issue that Comm ssioner
May is bringing up, interns of if we were to see a different
design, right, then if we saw a different design, then the
permt would have to be changed again and we'd have to then
have to have a notion to incorporate the new plans into the
new permt, correct?

So that could all be sonething that -- | have
sonething that | want, actually, so we're not going to
deliberate today. So if we could see that, okay? If you
could get together with the ANC and see if you can kind of
figure out whatever it -- | nmean, double-hung -- actually,
|'"ve got tosay I'ma little ignorant to all this. And so,
you know, but | do know what a fake shingleis, and so if you
want to try to get fake shingles or whatever, you know, work
with the ANC on that, and then go ahead and resubmt that
permt, okay? And then ask for a nodification of the permt.
That woul d be hel pful, okay?

MR NAWAZ: Yes, sir. It's a well-taken point.
We'll do that expeditiously.

CHAI RPERSON HI LL: Ckay. And then the other
thing, if you could listen to ne as carefully as you can, so
the ANC, DCRA and the Property Omer, could you submt a
briefing about how the ZA should in this case eval uate, A,

whether the lower level was a cellar for purposes of
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determ ni ng the nunber of stories and, B, the height of the
bui I ding, particularly addressing the issues whether the
measurenent is from the existing grade, natural grade and
finished grade. And you can go back and read this, and al so
read it again. And Rule B100.2, which is presunmably part of
the building height definition, address how the alleged
artificial bermhere after the neasuring point for purposes
of each test.

(OFf-mc comments.)

CHAI RPERSON HI LL: Right. So, M. My --

COW SSI ONER MAY:  No, | just want to enphasize
the fact that he said brief, a brief on this.

CHAI RPERSON HI LL: R ght, just a brief. And so,
I"'mgoing to read it again, right? And | guess, actually,
you know what? | wll read it again, and then also the
secretary can help you get a copy of this, the statenent,
okay?

But again, | ask the ANC and DCRA and Property
Ower to submt a briefing about how the ZA should in this
case evaluate, A whether the |lower |evel was a cellar for
pur poses of determ ning the nunber of stories and, B, the
hei ght of the building, particularly addressing the issues
whet her the neasurenent is fromthe existing grade, natural
grade and finished grade, and Rule B100.2, which is

presumably part of the building height definition, address
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how the alleged artificial berm here affects the neasuring
poi nt for purposes of each test. And | love this, | amgoing
to ask you to talk to the secretary after we concl ude.

And so if we coul d get that back by June 5th, then
M. May wll be back here on the 19th?

COMM SSI ONER MAY:  Mm hmm

CHAI RPERSON HI LL: The 19th. And then we coul d
have a deliberation on the 19th.

Was there a little bit of questions on all that
or you kind of got the gist of it and you can catch up with
the secretary to get a witten copy of that?

(OFf-mc comments.)

CHAI RPERSON HI LL: Ckay. Just a briefing, just
a briefing. | don't want findings of fact, conclusions of
| aw, any of that stuff. | don't want any nore tine and
effort being spent on all this by anybody, okay?

And so, you know, | think that if you can go ahead
and work with the Applicant there and try to figure out what
could be helpful in terns of getting it back to the way it
was. The thing's awful right now, okay? So getting it back
tothe way it was, right? And then do that little briefing,
and then we'll come back here on the 19th to deliberate. And
by that tine, hopefully, you would have al ready gone ahead
and changed the draw ngs, submtted them and asked for a,

you know, whatever
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Amendnent. Thank you.

M5. MAZO And so just to be clear on that?

CHAl RPERSON HI LL: Sure. Go on.

M5, MAZO Applicant, DCRA and -- |'m sorry,
Appel l ant, DCRA and Property Omer, those statenents or
briefings are all due sinultaneously on the 5th, correct,
June 5t h?

CHAI RPERSON HI LL: | was going to say so. | nean,
| don't think you guys need to go back and forth on the
brief.

M5. MAZO Yes. No, | agree with you.

CHAl RPERSON HI LL: Sure.

M5. MAZO | agree with you.

CHAI RPERSON HI LL: Sure. Yeah.

M5. MAZO. That's fine. And then al so on the 5th,
the Property Omer woul d have, hopefully, by that tinme, been
able to obtain the anended permt and would submt that at
that tinme?

CHAI RPERSON HI LL: Yes. And then there would be
what ever, a notion to incorporate.

VR. RUEDA: It's, excuse ne, an anendnent to
specifically address the architectural elenents?

CHAI RPERSON HI LL:  Yes.

MR. RUEDA: Not hing el se?

CHAI RPERSON HI LL: That's all, yes.
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Ckay, anybody el se?

(No audi bl e response.)

CHAl RPERSON HI LL: Ckay. Well, this has been fun.

(Laughter.)

CHAI RPERSON HI LL: And | really appreciate all the
time. And do the Board have anything el se?

(No audi bl e response.)

CHAI RPERSON HI LL: Ckay. So the 5th of June, get

all that stuff in. O her than that, the record is closed.

And we wi Il come back on the 19th to deliberate.

M. My?

MR MOY: Just one mnor, M. Chairman. | believe
one of the parties used a PowerPoint presentation. | just

want confirmation --

CHAl RPERSON HI LL: Sure.

MR MOY: -- that that's in the record, whether
or not you would allow that in the record.

CHAI RPERSON HI LL: If you could please put the
Power Poi nt presentation into the record, that would be
hel pful . Thank you.

M. MAZO: | will.

CHAI RPERSON HI LL: Ckay.

M5. MAZO No problem

CHAI RPERSON HI LL: Great.

M5. MAZO  Thanks.
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CHAI RPERSON HI LL: Ckay. So we'll keep the record

open for the PowerPoint. Al right, anything else, M. My?
MR MOY: Not for ne, sir.

CHAI RPERSON HI LL: Ckay. Thank you guys very

much.

Anything else for the Board, M. My?

MR, MOY: Not today, sir.

CHAI RPERSON HI LL: Ckay. G eat. We stand
adj our ned.

(Whereupon, at 5:13 p.m on My 8, 2019 the

hearing in the above-entitled matter was adj ourned.)
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